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The following papers were submitted to the Symposium 
on Environmental Regulation which was called at the 
invitation of the Honourable Andrew Brandt, Ontario 
Minister of the Environment. The Symposium, to be 
held November 1 and 2, 1984, at the Prince Hotel, 
Toronto, will be chaired by Professor D. Paul 
Emond, Faculty of Law, Osgoode Hall Law School, 
York University, Toronto. 

The papers are to be utilized by Professor Emond 
in the development of discussion subjects for the 
workshops staged during the Symposium. 

These papers, and the summary of discussions at the 
Plenary Sessions of the Symposium, will be incorpor- 
ated in the Proceedings which are to be published 

subsequently. 

Copies of the Proceedings will be made available to 
those attending the Symposium and on request as long 
as supplies last. 
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MINISTRY OF THE ENVIRONMENT 
SYMPOSIUM ON ENVIRONMENTAL REFORM 

CMA ISSUES 
OCTOBER, 1984 



CMA believes it would be beneficial if the following issues, not listed 
by their priority, were discussed during the course of the symposium: 
1 4 The Environmental Assessment Act 

While this statute does not apply at the present time to most 
members of CMA, it has certainly been discussed in the past that 
it will eventually apply to the private sector as well. In light of the 
difficulties that have been encountered by the public sector in dealing 
with the legislation, it is believed by this Association that simplification 
is essential in order to cut down the complexity and length of time that 
it takes for an environmental assessment hearing to be completed. 
Further it is CMA's view that a basic tenet of what society expects 
from law is being breached in respect to the Act by the number of 
exemptions that have been given for various projects from the application 
of the statute. CMA understands why this has been done, but believes 
society finds this very confusing and as a result the law as a whole is put 
in jeopardy. CMA also believes that in any discussions that take place in 
respect to the Act, the views of the Chairman and/or serving Environmental 
Assessment Board members should be canvassed to ensure that all points 
of view are considered. 
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2. Application of Environmental Laws to Society as a Whole 

CMA believes that law reform will not work in the environmental 
area unless everyone is aware of their liabilities and are able to fulfill 
the responsibUities imposed upon them by the legislation. In that regard, 
CMA is concerned that typically environmental legislation is viewed to be 
aimed at manufacturers and large industries as opposed to individual 
citizens. This lack of public awareness of individual responsibUities 
from CMA's viewpoint leads to a public perception that environmental 
laws apply to others but not to the public. It also makes it extremely 
difficult for the public to understand the limitations that presently exist 
in respect to environmental control when these same controls are not 
applied evenly to the public. Any law reform engaged in should always 
be cognizant of this problem and work to alleviate it so that environmental 
issues are dealt with not only on the basis of quantity, but rather on the 
basis of specific unacceptable acts regardless of the quantities involved. 
It also seems to us to be appropriate in respect to looking at this issue 
and its impact on law reform to consider in more depth the philosophical 
underpinnings of the legislation that is being proposed is the purpose of 
environmental law to maintain a pristine environment, or is it rather 
aimed at developing socially acceptable management strategies in respect 
to the environment so that the environment is, in fact, viewed as some- 
thing that can be used by all of society. It is our view that laws 
structured to manage certain uses of the environment wUl be far more 
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effective in achieving for all of society an environment that they can 
function in rather than what we perceive to date to be the aim of 
some environmental reformers that think in terms of a pristine 
environment . 

3. The Role of Municipalities in Environmental Regulation 
CMA is concerned about the increased active role that some 

municipalities are attempting to play in the regulation of the use of 
chemicals by private institutions operating within their boundaries 
or wishing to move chemicals through the municipality (i.e. Toronto 
and Windsor). CMA is concerned about the conflicts that such activity 
will create and believes that it is important that the Ministry in any 
reform aim to end any possibility of volcanization and disruption of 
regular commerce. 

4. Conf i dent iality 

CMA is concerned that any law reform embody clear guidelines 
to maintain confidentiality of information given by any sector of the public 
to any government departments, whether they be municipal or provincial. 
At the moment, industry provides chemical storage information to fire 
departments and its employees as these two groups are most likely to 
encounter exposure to these chemicals. Release of any of this information 
to the public through failure of the law to deal with such confidential 
information could lead to serious competitive damage to the company 
that provided the information originally and possible reluctance on the 
part of some sectors of society to provide this valid information. 
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5. Coordination Between Various Levels of Government 

CMA is concerned that any law reform address what is becoming 
a potentially larger problem in respect to environmental matters as 
time passes. With both Federal and Provincial regulatory bodies 
charged with regulation of hazardous chemical movements, the potential 
for conflict increases. On a Provincial level as stated above. Provincial 
delegation to municipalities of some powers leads to further conflicts. 
Further, it is becoming clear that some issues cross Ministerial 
boundaries, both Federally and Provincially. CMA supports any effort 
to coordinate such regulatory activity to ensure that standards are 
evenly applied throughout the Province. Obviously CMA would also 
like to see the same thing maintained throughout the country as well. 
6. Management Strategy for an Environmental Law Reform 

CMA is concerned about the level of consultation that presently 
takes place in respect to environmental reform and the significance of 
new legislation in respect to the extent of change that the new legislation 
creates from existing legislation. Whenever a process of amendment to 
law takes place, what actually is occurring is that the law is being 
changed. There are many ways in which this can be done and it is 
CMA's view that in the recent past, environmental law in Ontario has 
been changed by a management strategy that has resulted in laws that 
haw not been well thought out, ha^; created significant changes from 
existing law, haw been out of step with the realities facing our society 
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as a whole, and because of the level of complexity, ha\e resulted in 
law that is not easily understood and therefore is not likely to be 
obeyed. CMA therefore suggests that serious consideration be given 
to developing a consultation process in respect to new legislation 
that will result in such legislation being brought in on an evolutionary 
basis so that the problems of the recent past will be avoided. CMA 
also advocates the formation of a permanent advisory council to assist 
the Ministry in the development of new legislation and the reform of 
existing legislation that is reasonable, workable and enforceable. 
Representation on such a council should be broadly based and, in keeping 
with CMA's views on the applicability of environmental legislation, 
should have private citizen members. In this regard, it is CMA's 
view that special interest groups do not necessarily represent private 
citizens and thus such special interest groups should not be looked to 
in that capacity. CMA believes that such a council might assist in 
changing public perceptions about the role of industry in environmental 
matters and overcome the perception that industry is wealthy and well 
equipped with lots of staff to engage in confrontational tactics in respect 
to environmental matters. CMA believes that nothing could be further 
from the truth and, in fact, believes that if some more evolutionary 
management strategy could be developed, much of the difficulties that 
have existed in the past for all parties could be eliminated. CMA is 
prepared to explore actively any proposals that others may have that will 
improve the process and make the results more reasonable for all members 

of society. 
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7. Errosion of Provincial Powers 

CMA is concerned about the lack of clarity that seems to exist 

the 
in respect to the role of /Federal government vis-a-vis the Provinces 

in respect to environmental matters. In the recent past, we have 

noted the Federal initiative of Environment Canada to become an 

advocate in environmental matters. There has also been a willingness 

on the part of Federal government to enter into areas that we perceive 

to be the responsibility of the Provinces under the judicial division of 

powers between the Federal government and the Provinces. These 

intrusions create confusion and uncertainty as to who is responsible 

for what in respect to environmental matters. CMA is interested in 

the views of the Ministry of the Environment in this respect and what 

steps can be taken to clarify the respective roles of the two levels of 

government. 

8. Impact of Environmental Legislation 

on Society from an Economic Viewpoint 

CMA is concerned about the economic viability of the Province. 
In that regard, CMA is not aware of any studies that may have been 
done in respect to the impact of significant environmental law initiatives 
on existing jobs in the Province or on the potential for future jobs. In 
respect to the last point, we are also not aware of any studies that may 
have been done as to the effect that the environmental law of a jurisdiction 
has on the willingness of people to carry on business activity in that 
jurisdiction. This Association is not advocating that environmental law 
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initiatives should not be effected if jobs are reduced. What we are 
advocating is that the impact on the economic well-being of the 
Province be a consideration along with many others in respect to new 
environmental law initiatives. In that regard, CMA believes that this 
issue should be discussed as it will impact on standards that are 
developed for air quality control and management, as well as what 
initiatives the Ministry may wish to take in respect to acid rain and 
the alleged causes of same, being power plants, industry and auto 
and transportation emissions. 
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THE CANADIAN CHEMICAL PRODUCERS' ASSOCIATION'S SUBMISSION TO 
ONTARIO MINISTRY OF ENVIRONMENT'S ENVIRONMENTAL REGULATION SYMPOSIUM 



Introduction 

Canadian chemical producers encourage the responsible development, 
introduction, manufacture, transportation, storage, handling, 
distribution, use and ultimate disposal of chemicals and chemical 
products so as to minimize adverse effects on human health and well 
being and on the environment, I.e. Canadian chemical producers 
encourage "Responsible Care". 

The chemical Industry rcognizes that a degree of government regulation 
in combination with the self- initiated actions of industry Is required 
to ensure a sufficiently comprehensive, timely and orderly advance 
toward the goal of protecting the health and well-being of Canadians 
and their environment. It supports the development of equitable and 
attainable standards. Within this framework, industry believes that 
the best way to achieve this goal is to: 

(a) ensure that guidelines and regulations established by government 
with respect to the potential hazards of chemicals are based on 
scientifically supported data and/or expert opinion; 

(b) ensure that guidelines and regulations are realistic in terms of 
societal cost/benefit considerations; and 

(c) ensure that the justified confidentiality of information, 
particularly that affecting the competitiveness of companies, is 
appropriately preserved. 

Canadian chemical producers are committed to develop and implement 
plans, programs and communications within industry and In conjunction 
with governments, regulatory agencies, other resource groups and 
affected parties to promote the principle of "Responsible Care". 

Focusing on the Real Issue 

In a recent speech to the U.S. Chemical Manufacturers' Association, 
William D. Ruckelshaus, Administrator of the United States 
Environmental Protection Agency made the following remarks relative to 
the present state of the environment. 

"There Is little question that the environment is in a better 
state than it was In when I first had this job thirteen years 
ago. Many major sources of gross and obvious pollution have 
been controlled. The number of days of unhealthy air in 
major cities has declined virtually without a break since 
1974. Despite growth In the economy and population we have 
seen no decline in water quality over the past several years 
and important rivers have made remarkable comebacks. 
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We are starting to see game fish in places they have not 
inhabited for a generation. In short, we've attained many of 
the environmental goals we set for ourselves a decade ago. 
Yet if I had to sum up the present environmental situation In 
a phrase, I would say that we're doing better and feeling 
worse ." 

The reasons why we , as a society, are feeling worse are many and 
varied, viz: 

o One of the main reasons is that we are operating on the 

frontier of knowledge. There is presently no generally 
accepted methodology to evaluate chemicals. Our base of 
scientific research in this area is inconclusive, which means 
that we often cannot reliably distinguish between trivial 
risks and important public health problems. Our ability to 
analyze for, and detect chemicals in the environment exceeds 
our ability to understand the results of our tests. 

o Increased knowledge has resulted in a better understanding of 

the potential hazards presented by some chemicals. In some 
cases, this Increased understanding has identified potential 
hazards not previously known. 

Increased knowledge has also increased public awareness. 
This, plus heightened social expectations, have combined to 
lower the level of risk that society is prepared to accept, 
acceptance to society. This process of changing views and 
expectations is ongoing and accelerating. 

o There has been and continues to be an unevenness In 

performance within industry; some substantive problems exist. 
Parts of Industry have been highly visible for the wrong 
things and as a result, the chemical industry's credibility 
on environmental Issues with the general public has suffered. 

o Government's credibility with the public has also suffered. 

There is a general movement away from trusting traditional 
institutions such as government agencies for protection on 
environmental and health issues. 

o A large number of Canadians are frightened that toxic 

chemicals In their environment may affect their health. 
Canadians place a high premium on good health and spend a 
significant portion of their available time and money in 
pursuit of it. The notion that health is being insidiously 
affected by chemicals thus carries with it a heavy emotional 
component. It is immaterial whether these fears are 
justified or rational; the fear Itself is an undeniable 
reality which must be dealt with as such. 
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In our view, all of the above elements must first be recognized as 
important components of the issue facing us. Only if the issue is 
properly stated can we hope to develop strategies and actions that will 
satisfactorily resolve the problem. 

Gauging the Impact of an Issue 

In addition to the need to better define the underlying issue, a great 
deal of clarification is usually required in order to understand how 
any regulatory proposal is intended to work and to gauge its impact. 
We believe that a genuine commitment by government, to focussed and 
meaningful discussions with affected parties, holds the key to better 
understanding and the resolution of any differences that may exist. 

Suggested Approach 

Some time ago, CCPA was asked by a governmental agency to define 

exactly what it means by "meaningful consultation". A considerable 

amount of thought was given to developing our response which was as 
follows: 

"Put succinctly, meaningful consultation for us implies an 
ongoing dialogue between parties to the consultation, 
anchored upon a belief that these parties have an important 
contribution to make to solving the problem at hand, as well 
as a belief that they are all interested in the good of 
Canada . 

In our view, consultation will only be meaningful if it 
ensures that: 

(a) when final decisions are made by Ministers of the 
Government, either singly or in Cabinet, these same 
ministers will have been objectively made aware of the 
problems, the available options and the consequences of 
their decisions; and 

(b) their decision does attempt to optimize the net benefits 
to Canada, taking account of the multi-goal society we 
live In. 

In summary, therefore, meaningful consultation, for the 
chemical industry, means perceiving that its views are fully 
taken into account and weighed objectively in making the 
final decision. 

Four stages were Identified as mechanisms to facilitate the required 
consultation in the decision making process, viz: 

(a) Problem Identification Stage 
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(b) Options Identification Stage 

(c) Policy Formulation Stage 

(d) Rule-making Stage 

Further details concerning these mechanisms are attached. 

CCPA believes that this four staged process holds the key to resolving 
the many issues relating to environmental regulations. 
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MECHANISMS TO FACILITATE MEANINGFUL CONSULTATION 

Ongoing dialogue can be bolstered by a number of mechanisms and we 
would like to offer some of these for your consideration. Before doing 
this, however, we must point out that unless discussions are properly 
underpinned by certain prerequisites which are related to the approach 
and attitude of the participants, they will remain superficial and 
un sa 1 1 s f ac to r y . 

The main prerequisites we speak of are as follows: 

(1) All participants should be chosen from and be accountable to 
groups which will be directly affected by the outcome of the 
Issue and who are willing to contribute to its resolution. 

(2) There must be mutual respect and trust between the 
participants based on their actions. 

(3) The discussions should be frank and open and be a true 
dialogue. 

(4) The discussions should be ongoing, thereby reflecting a 
recognition of the mutuality of interests. 

(5) All parties should have access to all information required to 
make appropriate recommendations. 

The implications of these prerequisites are that: 

(a) discussions will take place while options are very much open 
for consideration, both in problem Identification and problem 
solving; 

(b) all parties will be frank enough to challenge each other, 
giving their reasons if there is not agreement, and open 
enough to objectively weigh challenges from other parties; 

(c) all parties must be willing to reach compromise solutions 
that will best meet the overall interests of Canada; 

(d) if it is recognized that industry has an important 
contribution to make to solving problems at hand, ways and 
means will be found to ensure that their advice will be 
sought to a timely manner, particularly where Canada's 
interests must be weighted In terms of international 
initiatives; 

(e) mutual respect implies that the various parties, upon being 
consulted, will be allowed adequate time to prepare their 
inputs . 
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There are no absolute answers to the above, however, the bottom line 
must be for the chemical industry, that it senses that it has been 
heard in the decisio remaking process. Unfortunately, at this time, we 
must express some concern about the effectiveness of the process. 

In light of the above, and to make the principles outlined more 
concrete and visible, we must propose the following mechanisms: 

(1) Concrete consultative steps should be taken at the following 
stages of the decision-making process: 

(a) Problem Identification Stage 

This is the conceptual stage when the parameters of the 
problem are defined and broad policy objectives are 
developed . 

This consultation needs to be made at senior policy 
levels and as soon as a problem emerges. In addition, 
in order to ensure that problems do not slip by without 
adequate attention, we recommend that broad periodic 
joint meetings, at the policy level, be held to ensure 
adequate notification of developing priorities. 

(b) Options Identification Stage 

Having defined the problem and policy objectives, 
consultation should be held on the variety of options 
that could lead to solving the problems. We would 
encourage the preparation of "white papers" at this 
stage which would clearly outline the options and their 
advantages and disadvantages. Prefered options should 
not be stated in order to prevent the government being 
locked-in too early. The views of interested parties, 
Including development of options, should be formally 
solicited at this stage. 

(c) Policy Formulation Stage 

Based opn comments received on the white paper, the 
government would proceed in developing the final policy. 
We would expect that aspects of this policy would be 
discussed interdepartmentally in recognition of Canada* s 
multi-goal society. The paper should include the 
preferred option and its supporting rationale as well as 
the reasons why other options were rejected. 

Before releasing the final policy publicly, we would 
urge that an opportunity to comment on the final draft 
be given to key interest groups. 
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(d) Rule-making Stage 

Government, having chosen a course of action, would 
proceed with the implementation of its policy. In order 
to optimize the impact and to ensure the intent of the 
policy is carried forward, we recommend that 
consultation take place on the draft legislation and 
regulations, prior to official gazetting. This stage 
could be done in confidence, by swearing-in certain 
individuals as advisors, if this is deemed necessary. 
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SUBMISSION OF THE 
ONTARIO LIQUID WASTE CARRIERS ASSOCIATION 

TO THE 
SYMPOSIUM ON ENVIRONMENTAL LAW 

The Ontario Liquid Waste Carriers Association 
(OLWCA) proposes in this paper to address only the broad 
issues which it believes to be central to the reforming of 
the environmental protection legislation of Ontario. As a 
corrollary, the OLWCA does not propose to deal with the 
specific details of legislative reform. In all of this the 
OLWCA is attempting to keep to what it understands to be the 
spirit of this Symposium. 

The OLWCA believes that it is critically important 
that the Symposium identify the central principles which must 
inform the reformed environmental protection legislation. 
The OLWCA believes that there are three such principles. The 
First is that the system must be universal. All parties 
whose activities may have any effect on the environment must 
be included within the regulatory system. In particular, 
there must be no differences in the level or quality of en- 
forcement based on either the identity of the party being 
dealt with or the location of that party. The second broad 
principle is that the system of environmental protection must 
be so structured as to encourage compliance. The bias of the 
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present system is towards penalizing transgressors. That 
bias, the OLWCA believes, should be shifted by ensuring that 
all those covered by the system of environmental protection 
le gislation are responsible, competent and Knowledgeable. 
Finally, the OLWCA believes that the reformed system must be 
rigorously enforced. In particular, the OLWCA believes that 
the government must move away from a system of enforcement 

,v^= a cvct-em of enforcement which 
which is based on fines towards a system 

a uiiiinaness to prevent transgressors 
is based on an expressed willingness ro P 

™ business if they violate the environmental 
from carrying on business u *-"*=* 

protection legislation. 

The principles which are outlined in the preceding 
paragraph informed the draft Transportation of Liquid Waste 
Act which the OLWCA submitted to the Minister of the Environ- 
ment two years ago. Because of the nature of that draft Act. 
the principles were applied only to the operations of trans- 
porters of liquid waste. The OLWCA is encouraged that the 
government has, to some extent, embodied these principles in 
its Blugglat for Waste Management in _Ontario. For example. 
significant progress has been made in ensuring that the sys- 
tem of environmental regulation is universal. The Blueprint 
proposes that all those individuals involved in the genera- 
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ting, transportation and disposal of waste be subject to 
regulation. In addition, through the use of the proposed 
waybill system, generators, carriers and disposers will have 
their activities monitored on a continuous basis. 

Notwithstanding this progress in ensuring that the 
broad principles outlined above govern the character of the 
new system, the OLWCA believes that there remain significant 
gaps. The most important of these is that the government has 
not yet demonstrated a firm resolve to rigorously enforce the 
system of environmental protection. For example, Appendix V 
to the Blueprint speaks in terms of increasing the magnitude 
of the fines to be imposed for violations of the environmen- 
tal protection laws. The OLWCA has maintained for some time 
that fines are an inappropriate and inadequate mechanism for 
enforcing a system of regulation. The OLWCA believes that 
the emphasis in the system of enforcement should be on shut- 
ting down those generators, carriers and disposers who fail 
to comply with the system of regulation. That emphasis is 
not reflected, at the moment, in the government's position. 

OLWCA believes that the protection of the environ- 
ment is so critical to the health of our society that the 
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government must make a firm and unequivocal commitment to the 
protection of the environment. Such a firm and unequivocal 
commitment requires that the government assume the primary 
responsibility for ensuring that the system of environmental 
protection functions effectively. The OLWCA believes that, 
until the government commits itself unequivocally to a 
rigorous and universally applied system of enforcement, the 
new system will be ineffective. 
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ANO SUBMISSION TO ENVIRONMENTAL REGULATION SYMPOSIUM 



(MINISTRY OF ENVIRONMENT) 
NOVEMBER 1,2, 198* 



The Association of Municipalities of Ontario as a 
collective voice representing some six hundred municipal 
governments of Ontario, has taken an active interest for 
the past several years in a variety of environmental 
issues. The following provides a brief summary of the 
AM^ positions with respect to specific environmental 
reforms . 

AMO Response to the Provincial Discussion Paper on 
Ontario Carbonated Soft Drink Container Regulations, 
Issued HAY 1983 

In December 1982 the Provincial Government 
released a discussion paper which presented five 
options for change to the present Regulations 
governing soft drink containers. AMO has supported 
the mandating of a 75/25 ratio (minimum) of refill- 
able containers to non-ref illabe containers. As 
well the Association has recommended the adoption of 
strict requirements which would prohibit the produc- 
tion of containers made from materials, not easily 
recyclable and for which there is not a stable 
market for such reclaimed materials. In its 
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comments AMO also has suggested that the container 
industry attempt to establish a province-wide multi- 
material recycling program to ensure container 
recovery, as well as recovery of other recyclable 
materials . 

AMO Response to the Provincial Discussion Paper: 
Guidelines for the Regulation and Siting of Mobile PCB 
Destruction Facilities, Issued in May 1983 

The Association of Municipalities of Ontario 
has endorsed the concept of a single environment 
assessment process for determining the facility, 
site selection criteria and standards of operation 
of mobile incineration facilities for the destruc- 
tion of PCB's. (This single environmental assess- 
ment would act as a class environmental assessment 
for all sites) Specific comments were forwarded 
regarding siting, monitoring, public participation 
process, and stressing the need for such public 
participation to be coordinated through the affected 
municipality . 

AMO Response to the Ministry of Environment ' s "Blueprint 
for Waste Management", issued in November 1983 

In June 1983, the Ministry of Envrionment 
released its "Blueprint for Waste Management" which 
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addressed the Issue of waste management in a broad 
context ar»d Included aspects such as the role the 
various levels of government, of industry and of the 
public; the classif iclation of wastes, waste manage- 
ment planning, the hearing approval and appeal 
procedures, the issue of perpetual care, and 
possible transitional requirements for 
implementation of change. 

The Association of Municipalities of Ontario 
has prepared extensive comments on behalf of the 
municipalities of the province. The following 
briefly summarizes the philosophy of the 
Association : 

. consultation with AMO for the development of 
future legislation, regulation, policy or 
program changes, which would impact municipal 
governments 

. cost-effective methodologies, public education, 
and the maintenance of stable markets to enable 
recycling to become a viable component of 
municipal waste management systems 

. a clearly defined waste classification system 
and responsibility for each category 
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. rejection of the Provincial proposal for a 
disposal fee for municipal wastes at all 
landfill sites . 

. the need for financing perpetual care programs 

. the need for the coordination of the planning 
and environmental assessment processes for the 
establishment of waste management facilities 

. flexibility in the provision of waste manage- 
ment services 

The Ontario Environmental Assessment Act and Its Cost 
Impact on Municipalities, issued in Hay 198fr 

The Municipal Engineers Association, an affil- 
iated organization of AMO, prepared, on behalf of 
AMO, joint recommendations to Provincial government, 
which urge reform of the current environmental 
assessment process. The Association has stated the 
necessity for change to improve consultation, reduce 
time and delays, and to maintain the integrity of 
the legislation relative to the protection of the 
environment. Principal reforms propo^d are: 



. increased authority to the hearing board to 
determine issues to be considered during a 
hearing 



. a simplified mechanism to shorten the process 
when all parties are satisfied 

. time-saving changes to the review process which 
would also provide a more reasonable oppor- 
tunity for input by concerned parties. 

. changes in procedures regarding approval terms 
under the Act. 

. technical standards, subject to an environ- 
mental assessment to avoid the need for further 
justification at future hearings. 

. a mediation process, with only unresolved 
issues to be forwarded to the Hearing Board. 

The Association of Municipalities of Ontario has 
urged the Provincial government to seriously examine 
its present environmental assessment hearing 
process and implement specific changes to streamline 
the environmental assessment process to achieve 
considerable cost-savings for local government, and 
for the public. 
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The preceding briefly provides an outline of the 
efforts of the Association of Municipalities of Ontario 
over the past two years in seeking environmental reform. 
Copies of the full documents are available from our 
Publications Centre, Association of Municipalities of 
Ontario, 100 University Ave. Suite 902, Toronto, Ontario 
M53 1V6. 
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Canadian Environmental Law Research Foundation 

La Fondatton canadienne de recherche du droit de lenvironnement 




THE ETHOS OF ENVIRONMENTAL PROTECTION 



A true ethos of environmental protection inevitably 
presents a fundamental challenge to the most deeply 
held values and assumptions of the industrial age. 
Rather than seeking technological 'solut ions' to 
environmental 'problems' it calls for a radical shift in 
perspective which will allow a reconciliation between 
the highest aims of our civilization and the beauty, 
complexity and mystery of nature. 



A submission presented by 
the Canadian Environmental Law 
Research Foundation to the 
symposium on regulatory reform, 
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At the outset, we in the Canadian Environmental Law Research Foundation would 
like to congratulate the Minister and staff of the Ministry of the Environment upon 
their initiative in convening this two-day symposium on the reform of environmental 
regulation in Ontario. Bringing together as it does a representative cross-section 
of all those involved with environmental protection in this province, it provides a 
unique opportunity for discussion and dialogue. 

Since the Ministry of the Environment was created in 1971, significant progress 
has been made in the protection of the Ontario environment. However, much remains 
to be done. We very much hope, for that reason, that this symposium will not 
only provide a forum for stimulating and instructive discussion and debate, but will, 
more importantly, act as a catalyst for the implementation of regulatory reforms 
which will be of direct benefit to both the natural environment and citizens of Ontario. 
Discussion without action is of little value. 

Over the years, the Canadian Environmental Law Research Foundation has 
published a large number of studies, articles and books on various aspects of environmental 
law reform. These are readily available and, indeed, are likely to be well known 
to a large number of those attending this symposium. For this reason, and because 
our sister organization, the Canadian Environmental Law Association, has submitted 
to you a very capable background paper advocating a number of measures for reform, 
it is not our intent to present specifics in this submission. Instead, we intend to 
present our thoughts both on political action which the Ministry might take and 
the context of the basic value-system within which such action must take place. 
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It seems clear lo us that the political commitment to environmental protection, 
on the part of both the Ontario government and the citizens it represents, does 
not in any way match the urgency of the task at hand. We believe that the current 
contamination and degradation of the environment - graphically symbolized by such 
things as dying lakes and cancerous, tumour-ridden fish - is one of the most fundamental 
problems facing industrialized society today. But the fact of the matter is that 
the need for adequate environmental protection, although consistently scoring high 
in public opinion polls, appears at the very bottom of the political agenda in this 
province and the rest of the country. The scant attention paid to environmental 
issues during the recently concluded federal election bears witness to this fact. 

We believe that the Ministry of the Environment is well situated to play a 
pivotal role in giving environmental protection, as a public policy issue, the higher 
political profile which it so urgently requires. Before advancing suggestions in that 
vein, however, we would like to briefly turn attention to the connection between 
day-to-day politics and the basic values and assumptions held in Ontario in 1984. 

It is precisely these values and assumptions which set the parameters for 
political debate and action. To give but one example - throughout the greater part 
of human history everyone knew that the earth was flat. It was only when that 
basic perception began to change, several hundred years before the voyage of Columbus, 
that the European discovery of the new world became a possibility. Similarly, we 
cannot institute a true ethos of environmental protection until we question 
and change our most basic values and assumptions. We would like to briefly refer 
to three of them here: 
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(1) anthropocent rism - almost all discussion of environmental protection is framed 
solely in terms of benefits to humanity, without reference to other species or the 
remainder of the natural world. We speak of environmental "management" and "control", 
ignoring the harmony which must exist between ourselves and the remainder of the 
integrated universe in which we live. We refuse to grant other species the same 

moral right to exist and evolve that we claim for ourselves. Ultimately, this completely 
human-centered perspective leads to such absurdities as the genetic engineering 
of fish to make them more resistent to acid rain. We pollute with our right hand 
and tinker with our left, thinking only of ourselves. 

(2) materialism and consumerism - it would seem that jobs and economic growth 
have become the highest goals to which we can aspire. We no longer build cathedrals. 
Instead, we build bank towers, in which we worship material wealth. The conservation 
of resources, protection of other species, the natural world and, indeed, human health 
cannot be allowed to stand in the way of increased production of consumer goods. 

Ironically, we fail to achieve even the self limiting objectives of that materialist 
perspective. So much of what we produce, from fast food to disposable architecture, 
typifies shoddiness instead of excellence. Furthermore, our dedication to the pursuit 
of consumer goods is not making us happy - by all social indices, such as drug 
and alcohol addiction, divorce rate, psychological breakdown and suicide, human 
misery in recent years has increased in direct proportion to increases in our wealth. 

(3) myopia - our economic and political institutions are fashioned in such a way 
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that the decision-makers in both the public and private sectors are unable to adequately 
take into the account the long-term consequences of their actions. This limited 
time-horizon means that we are constantly seeking to solve problems after they 
have occured, instead of planning and anticipating their repercussions before hand. 
We exhibit no concern for the state of the world which will be inherited by those 
yet unborn. 

We cannot pretend to provided solutions to the types of problems identified 
here, nor do we expect that such ingrained values and perceptions of reality will 
be changed over night. We do suggest, however, that any meaningful discussion 
of environmental protection must include reference to these underlying values. 

In terms of immediate political realities, we would suggest two areas in which 
the Ministry might usefully take action. The first is to place greater emphasises 
upon the type of networking action demonstrated by the convening of this symposium. 
The number and degree of environmental threats is changing rapidly and with that 
change comes a corresponding alteration in the web of alliances and networks 
which can influence the public policy debate. For example, as acid rain threatens 
the tourist or forest industries, new actors are inevitably drawn into the process. 
Similarly public and occupational health concerns are rapidly becoming predominant 
and as they do new alliances for environmental protection are made possible. 

As the one government ministry with a clear and unfettered mandate in this 
area, the Ministry of the Environment can play an invaluable role simply by promoting 
communication among diverse groups which share a concern with environmental protection, 
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regardless of their differing political perspectives in other areas. Secondly, we 
would suggest that the Ministry work to develop new arguments for environmental 
protection in light of the new realities - or perceived realities - of the latter part 
of the twentieth century. Like it or not, today, jobs and the economy dominate 
the political agenda. We earlier suggested the need to question those priorities 
but we would also suggest that there is a need, in the world of day-to-day politics, 
to demonstrate convincingly that environmental protection compliments and does 
not conflict with those priorities. Research is needed to demonstrate the ways 
in which environmental protection can produce jobs and not eliminate them. By 
the same token, the case must clearly be made that sustained economic growth 
is dependent upon environmental quality and can only rest upon a renewable resource 
base. 

Finally, we would like to suggest that the Ministry and those attending this 
symposium keep clearly in mind the ultimate goal of regulatory action to protect 
the environment. We should not be working simply to amend existing laws or 
to increase penalties as a means of achieving partial and grudging compliance on 
the part of pollutors. Instead, we should be working toward the internalization 
of the value of environmental protection by all decision-makers in the public and 
private sectors. 

Child labour laws provide an apt analogy. At one time it was necessary to 
pass laws to prevent children from being brutally exploited in sweat shops and factories. 
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However, a fundamental shift in values has occurred over the past one hundred years 
and such an action would no longer be considered by anyone in a position of authority 
today. Child labour legislation is still on the books but it is the moral imperative 
which today decides the course of action. We look forward to the day when the 
moral imperative of environmental protection is given the same automatic acceptance 
by all sectors of society. 

We in the Canadian Environmental Law Research Foundation would like to 
thank you for giving us this opportunity to present our views to this sympoisum. 
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COMMENTS BY TUB CHAIRMAN OF TUE 
ENVIRONMENTAL ASSESSMENT BOARD 
GIVEN AT THE 
SYMPOSIUM ON ENVIRONMENTAL REGULATION, 
HELD IN TORONTO ON NOVEMBER 1 and 2, 1984 



My comments are directed principally to the public 
hearing process as it relates to Environmental 
Regulation. The problems and issues associated with 
the hearing process can be brought into focus if 
some background is given on the jurisdiction of the 
Environmental Assessment Board. 

The Environmental Assessment ooard ( EAB ) was 
established in 1975 under the Environmental 
Assessment Act and obtains its jurisdiction witn 
respect to environmental issues from tnree different 
Acts of the Legislature. The Ontario Water 
Resources Act provides that public hearings may be 
held, or in some cases, must be held, with respect 
to applications for new sewage works, extensions 
thereto, sewage works crossing municipal boundaries 
•ind tor designating sewage or water service areas. 
The Environmental Protection Act establishes a 
public hearing format for waste disposal sites, 
waste managentent syscums and haulage or transfer 
sy s terns . 
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In the case ot hearings held either under the 
Ontario .*ater Resources Act or the Environmental 
Protection Act, the Environmental Assessment Board 
issues a report to the Director of Environmental 
Approvals Branch, Ministry of the Environment and it 
is the Director who makes the decision on the 
application. This decision of the Director may be 
appealed only by the proponent to the Environmental 
Appeal Board . 

The Environmental Assessment Act provides that 
persons who undertake a major project must study and 
report on the probable environmental consequences of 
the project. This study is called an Environmental 
Assessment. An opportunity is given to government 
agencies to comment on the environmental assessment 
and these comments are compiled and organized into a 
document called the Review of the Environmental 
Assessment. Notice is given of the completion of 
the Review and interested persons may, within JO 
days of the notice of Review, make submissions to 
the Minister on the Undertaking, the Environmental 
Assessment, or the Review. Following this period, 
the Minister is in a position to make two separate 
decisions, ony with respect to the acceptance of the 
Environmental Assessment (which may include 
additional study), and the second with respect to 
trie approval to proceed with the undertaking, 
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including tin; imposition of .appropriate terms and 
cond 1 1 ions . 

Both ot" these decision-making functions of the 
Minister, may be transferred to the EAB for a public 
hearing and determination by the Board. In such 
cases , the Board acts in the "shoes" of the 
Minister, both with respect to the acceptance of the 
environmental Assessment and to the approval to 
proceed with the Undertaking. 

In dealing with environmental assessment matters, 
the Board issues a decision and not a report, but 
the Minister has 23 days, with the concurrence of 
Cabinet within which to make any changes to the 
decision or its conditions , or cause a new hearing 
to be held. 

The fundamental difference between the role of the 
Board and that of the Minister is the requirement 
for a public hearing which must be held by the Board 
before it exercises its decision -making power. 

'i'he purposes of a pub Lie hearing are described as 

follows: 

a) to provide an opportunity for all 

interested persons to call evidence and 



make submissions with respect to the 
undertaking . 

b) to provide information about the 
undertaking to the public in general 

c) to provide an opportunity for comment on 
any government policy which may have a 
bearing on the undertaking 

d) to provide information which the Board may 
use in making a determination ot all 
issues in the dispute and in preparing its 
written reasons for decision and the 
decision 

e) to provide an opportunity to present 
submissions with respect to any terms or 
conditions that may be imposed on any 
approval given (while this purpose may 
really be considered part of other 
purposes described herein it plays such an 
important role in the hearing process that 
it is listed separately). 

The next question is the method to be used to 
achieve those purposes in a fair and expeditious 
manner. This objective probably represents the 
greatest cnailenge for any administrative tribunal. 
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Before suggesting topics for discussion at this 
seminar, several problem areas should be identified 
which are vital areas for the success of any public 
hearing process. 

1. Interested persons and key issues must be 
identified very early so that positions 
may be clarified , or in some cases, 
negotiated, and the parties who want to 
participate at the hearing can come fully 
prepared to do so. 

2. Adequate time is needed to carry out 
technical research or study without 
duplication of effort. 

3. Hearing procedurs should be established to 
enable evidence to be introduced quickly 
and fairly as part of the hearing record. 

4. The decision and appeal procedures must be 
streamlined so that there is a final 
resolution to the application without 
undue delay. 

5. The approval process should be structured 
in such a way that there is an equitable 
sharing of the cost of the process. 
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Keeping in mind the purposes of the public hearing 
process and our objective, it is my view that this 
symposium should concentrate on ways and means of 
streamlining the hearing process by making it easily 
accessible to all interested persons in a manner 
which does not frustrate the proponent's intention 
to carry out the work. The following topics are, in 
my view, worthy of further discussion and comment. 

1. Procedures for early identification of 
interested persons and for ways of getting 
them involved in the process . 

2. Defining issues 

3. Intervenor funding. 

4 . Med iation . 

5. Hearing procedures 

(a) use of written submissions; 

(b) relaxation of the nearsay ruLe; and 

(c) investigative approach. 

b. Review of the approval and appeal process 
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I INTRODUCTION 

The Canadian Environmental Law Association (CELA) , was 
established in 1970 to use existing laws to protect the 
environment and where necessary to advocate environmental 
law reforms. 

We welcome this opportunity to set out an 'agenda' for the 
Ministry of the Environment (MOE) to consider in formulating 
environmental protection laws and policies for the future. 
Before turning to specifics, we would like to deal briefly 
with the issue of "regulatory reform". 

While it has become popular to talk about 'deregulation' and 
the need to minimize government interference in the day-to-day 
activities of private citizens, we wish to submit that in the 
area of environmental regulation this approach is inappropriate. 
We agree with the Economic Council of Canada, which in its 
reports on 'Reforming Regulation 1 clearly stated the need for 
the continuation of comprehensive environmental regulation. 
CELA interprets the phrase "regulatory reform" to mean more 
effective regulation and more stringent enforcement: "effective", 
to be measured by the extent of additional protection to the 
environment, not whether the cost is less. Regulatory reform 
should not mean 'deregulation'. 

Indeed, the very reason for the creation of Ministries of 
the Environment and the enactment of environmental legislation 
in the early 1970s was the fact that the public was becoming 
increasingly aware and concerned that our environment was 
facing a series of assaults that threatened both public health 
and the natural environment and that polluters were not moving 
quickly enough to clean up the situation. In looking at the 
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state of the environment in 1984, we can see that while progress 
has been made in some areas, the need for regulation is 
unfortunately still here as we face continuing environmental 
and health threats posed by what has been called 'our chemical 
society'. For example, the threats to both groundwater and 
surface water caused by leaky hazardous waste sites and 
waste storage areas are just now being identified. Dioxin 
leaching from a waste site in Elmira and PCBs migrating from 
a CGE plant in Toronto are two recent examples. 

Further, the public's concern has not ebbed as surveys show 

that environmental issues continue to remain near the tOD 

2 
of the non-economic agenda of issues needing to be addressed. 

It therefore becomes crucial that the Minister of the 

Environment be a strong advocate for the protection of the 

environment in Cabinet and that our legislation and policies 

be undated to meet the concerns of the 1980s and 1990s. 



II SUGGESTED REFORMS 

CELA advocates reform in the following four areas: 

° citizen input into environmental decision-making; 

° enforcement of environmental legislation; 

° the Environmental Assessment Act ; and 

the concept of an environmental bill of rights. 

They set a framework in which more specific reforms can be 

addressed . 

A. Citizen Input Into Environmental Decison-Making 

CELA has long advocated the establishment of statutory mechanisms 
to ensure public inout into environmental decision-making 
processes. The MOE is lagging behind the federal government and 
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other Ontario provincial ministries in opening up the regulatory 
process. Two important areas for reform include: 
(1) Regulation-Making 

CELA recommends that the Environmental Protection Act (EPA) 
and the Ontario Water Resources Act (OWRA) be amended to 
provide for: 

° a general notice of regulation-making procedures 
to be placed in the Ontario Gazette . Details 
as to the purpose, factual data, methodology 
and legal and policy considerations used in 
formulating the regulation should be identified; 

° a 'notification list' requirement ensuring that 

notice is given to the most interested and affected 
persons ; 

° a requirement to establish a "regulation-making 
docket" including the initial notice, cne proposed 
draft regulation, background documents, written 
responses to the regulation, any additional 
documents and the final regulation; 

° public accessibility of the docket; and 



o 



at least a 60 day period for public comment on the 
proposed regulation. 



Additional procedures may be put in place during the process 
depending on the subject of the regulation. These could 
include opportunities for cross-examination of ministry 
technical staff, interrogatories, conferences, public 
hearings, and a second round of comments, where appropriate. 

(2) Control and Other Administrative Orders 



CELA recommends that the EPA and OWRA be amended to provide 
clear opportunities for public input into the establishment 
and amendment of control orders. Presently, only ad hoc 
public meetings are scheduled at which time a draft control 
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order is put forward for discussion. Once in place, control 
orders act as a bar to prosecutions under the EPA or OWRA, 
and therefore it is important that the order be seen as 
justified and not as a 'licence 1 to pollute. Meaningful 
public participation at the front end will lead to a clearer 
understanding of the trade-offs in the setting of control 
orders . 

Opportunities for public participation into the setting of 
guidelines, general policies, and the issuance of Certificates 
of Approval should also be provided. 

It is CELA's opinion that the funding of public participation 
in environmental decision-making must go hand-in-hand with 
the development of a more open process. While some small 
steps are being taken in regard to the funding of intervenors 
at public hearings, CELA maintains that funds should also be 
available to allow citizens to participate more meaningfully 
in regulation-making and other less formal processes. 

B. Enforcement of Environmental Laws 

CELA would strongly urge the MOE to increase its enforcement 

of existing legislation. It is trite to state that the law 

is only as good as its implementation. Indeed, recent studies 

have shown that companies often find it less expensive to 

pollute than to clean up. CELA suggests that the MOE take the 

following actions. 

increase minimum and maximum fines as called for 
by the Minister; 

° increase enforcement staff and expand the Special 
Investigation Unit;? 

° clarify when prosecutions should be launched rather 
than entering into interminable discussions with 
polluters hoping they will voluntarily comply with 
the legislation; and 
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increase the placement of binding terms and 

conditions in licenses, permits, certificates 

of approval and control orders so that it is easier 

for the Ministry and the public to take legal 

action. 



C. Environmental Assessment Act (EAA) 

It is CELA's contention that the EAA can indeed fulfil the 
purpose it was enacted for, i.e., preventive medicine to 
"provide for the protection, conservation, and wise management 
in Ontario of the environment". CELA maintains that the Act 
should be retained in its present form. The act contains a 
number of important features that should be stressed. These 
include: the broad definition of environment, the examination 
of need and alernatives and the opportunity for public hearings. 
The exemption power must not continue to be abused to exempt 
important projects from the ambit of the Act. For example, 
it is still CELA's contention that the Ontario Waste 
Management Corporation's (OWMC) search for hazardous waste 
facilities should not be exempted from the Act. The recent 
court challenae to the OWMC would not have been possible had 
the undertaking been subject to the Act. 

We would like to see the Ministry commit itself to strengthening 
the administration of the Act, extending it to the private 
sector and becoming an advocate of good environmental planning. 

Mediation, an idea which has received Ministry attention lately, 
should be seen as a possible option available to parties to 
an environmental dispute, but must be an entirely voluntary 
and consensual process. CELA, alona with Pollution Probe and 
the Federation of Ontario Naturalists, have recently written 
to the Minister of the Environment outlining some of the 
principles and safeguards which we believe must be in place 
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for environmental mediation to work. 

D. Environmental Bill of Rights 

CELA's long term objective has been the enactment of both 
federal and provincial Environmental Bills of Rights. The 
bills would specifically provide for a substantive right to 
environmental quality. This would be an important step 
forward as it would clearly elevate environmental quality 
to the status of other major competing social values. In 
addition these bills would provide many of the rights and 
remedies not presently available to citizens to protect the 
environment under current legislation. We urge the Minister 
to seriously consider working towards the enactment of such 
a comprehensive Bill. 

Indeed, during the past few years, all three major political 
parties in Canada have proposed Environmental Bills of Rights 
while in opposition, eg., the Liberals and NDP in Ontario, 
and the Conservatives in Saskatchewan. Key elements would 

include : 

° the right to a clean environment 

° citizen access to the courts 

° intervenor funding 

° access to information 

° mechanisms for public input into environmental 

regulation-making 

° class action reform 

° changes in onus of proof rules 

We maintain that any discussion of environmental law reform 
should not fail to consider an Environmental Bill of Rights. 
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Ill NOTES 



1. Economic Council of Canada. Responsible Regulation, 

An Interim Report . (Ottawa, November 1979) and see 

Economic Council of Canada. Reforming Regulation 
(Ottawa, 1981) at 93. 



2. L. J. D'Amore & Associates Ltd. Study in Trends in 
Canadian Environmental and Water Issues Concerning 
Ontario and the Great Lakes Region . (Environment 
Canada, 1983) . 

3. See Toby Vigod. Submissions on An Approach to 
Environmental Standard-Setting in Ontario with 
Specific Reference to Mobile PCB Destruction Facilities 
(Toronto: CELA, March 1984). 

4. "Control Orders" are referred to in the EPA, while 
"Requirements and directions" is the terminology used 
for such orders under the OWRA. 



5. See recommendations in Dr. Robert Gibson. Control 
Orders and Industrial Pollution Abatement in Ontario . 

(Toronto: CELRF, 1983). 

6. See Peat Marwick and Partners. Economic Incentive 
Policy Instruments to Implement Pollution Control 
Objectives in Ontario . (Toronto, July 1983) . 

7. We realize that the Ontario government and not just the 
MOE would have to make this budgetary commitment. 
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ENVIRONMENTAL REGULATION SYMPOSIUM 
ONTARIO MINISTRY OF THE ENVIRONMENT 
SUBMISSION OF THE CONSERVATION COUNCIL OF ONTARIO 

The Conservation Council of Ontario would like to thank the Ministry of the 
Environment for hosting this Symposium and for encouraging the participants 
to step back from the immediate issues of environmental regulation so that 
we may see those regulations in their larger context. We see this to be par- 
ticularly desirable as a starting point, especially in this time of changing 
societal values. 

How far do we step back in defining our conte x t for policy planning purposes? 

The Council's broad, three-fold concern in this Symposium is with environmental 
stress, with public attitudes toward environmental stress and what can be done 
to ameliorate that stress. We suggest this as our concern simply because too 
many discussions assume that more regulation is the only solution to stress on 
one shared environment. 

Why is there more stress? 

The Council suggests that society is putting more stress on the environment be- 
cause : 

1) We have continued to allow the population to further expand in numbers and 
to further concentrate in urban centres while giving completely Inadequate 
recognition to three other factors, viz; 

2) Very few of our households and companies have a sufficiently developed sense 
of responsibility for the environment to Internalize, in their production and 
consumption processes, all of the costs of their environmentally destructive 

activities; 

3) We do not have the techniques readily available that would enable us to do 
the things we want to do without externalizing the costs of doing It; 

4) We have placed undue faith in the commitment and ability of our governments 
both to lead rather than follow and to regulate the activities of all members 
of society. 
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Wh at is the significance of public attitudes to the environment in designing a 
policy response to continuing environmental stress ? 

In short, all of the above causes of stress, and the suggested approaches to 
their resolution, are affected by the way in which people perceive themselves 
in relation to their environment and thus the way in which they perceive 
their responsibilities to the environment. To change the sense of responsi- 
bility, perceptions have to change. 

In this regard, a subtle paradox requires explanation. Despite the fact that 
popular concern for and even understanding of the environment has increased 
dramatically since the early seventies there is a far from sufficiently devel- 
oped sense of responsibility for the environment. Why? Perhaps the answer 
is influenced by the distinction between what Arne Naesse calls "shallow ecol- 
ogy" and "deep ecology". The popular concern has been with waste disposal and 
clean air and water for man. The perception of the environment has been largely 
anthropocentric . In following up, the government has ably recognized this and, 
through its responses, has fostered a broad, but shallow, awareness. Now the 
government needs to join those who already sense the opportunity for promoting 
a popular concern for and understanding of vegetation and wildlife, of resource 
conservation, of environmental amenities, and of the tolerances of natural 
systems in absorbing wastes. A shift to this ecocentric perception of the en- 
vironment should lead to a sense of responsibility for maintaining life-sustain- 
ing natural processes. 

It is significant that this Ministry has sensed the shifts in public knowledge 
and the need to observe a fundamental principle in our efforts to reduce envir- 
onmental stress. The Council agrees that our policy response needs to move 
beyond the formal and legalistic processes to less formal approaches based on 
sound education and a sense of responsibility . 

Such a policy shift has other merits. Officialdom has acquired an increasing 
presence in our lives. This has encouraged people to assume that if we or our 
fellows do something anti-social, or anti-environmental, government will let us 
know and do something about it. 

By implication, if we can get away with it, then it is acceptable. In such a 
climate, we feel less responsible for decisions about how our actions bear on 
others. Less frequent resort to legislation may also contribute to reversing 
this erosion of our collective ethic and individual moral code. 
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Wh at policies for dealing with the causes of environmental stress are su ggested 
bv t his policy shift ? 

The control of population expansion and urbanization is not addressed here be- 
cause of the limited space. The Council is on record in its support of measures 
to control both phenomena. Here we prefer to focus on the other causes that 
have received less attention. 

To promote the sense of responsibility for the environment we also have to pro- 
mote responsibility to the collectivity . More than teaching and advertising is 
needed. A clear and simple message has to be agreed upon and then conveyed by a 
multitude of devices. It has to convey that I, "Joe Citizen", owe it to myself, 
my family, my neighbours and the next generation, to treat my environment and 
resource base as something in which I have a stake. Further, I have to be con- 
vinced that I have a responsibility to see that others do the same. The powers 
of citizen arrest help foster this thinking. 

More importantly, behind the message there has to be a commitment by government 
to promote the merits of a lifestyle in which self-sufficiency and co-responsi- 
bility play a strong role and which is sustained through maintaining the produc- 
tive base. ("Yours to Conserve" on our car number plates?) 

The ethical dimension of this policy thrust can often, but not always, be sup- 
ported by economic arguments. Farmers may well benefit from conservation prac- 
tices. A growing group of farmers in Huron County is, for example, finding that 
they can make more money with "low tillage" cultivation if they look at the pay- 
off in a "whole-farm" context (including the deployment of all their time). Such 
alternative approaches to development of our resource base need to be given more 
support. The fosts of not practising conservation must be spelled out in terms 
Joe Citizen understands. This will help him become more aware of his values 
and how he makes trade-offs. He has to be able to see that no trees means no 
jobs, that erosion means fewer jobs.... 

In promoting the development and use of technologies that internalize environm en- 
tal, social and economic costs, governments have a major role to play . 
To the extent that the technologies exist but are not readily at hand, govern- 
ments should bring them to their users . Demonstration programs and awards help. 
(A Premier's Prize for Societal Productivity?) 
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To the extent that there are obvious gaps in our ability to ensure societally 
beneficial production and consumption processes, governments should encourage 
production of suitable technologies - especially where it's very difficult 
to regulate the environmental spill-over effects (e.g. noisy boats). 

Sufficient funds must be made available to enable producers to make the switch 
to these new technologies . Tax legislation can be supportive here. The prov- 
ince may need to negotiate with the federal government to gain further support 
for this. Appropriate institutional mechanisms should be given funds and 
other support to spread these technologies. Conservation Authorities are be- 
ginning to help farmers here. Industry needs an equivalent (the OWMC?). 

Turning to our final concern - that of making more realistic the faith that 
people place in governments and their commitment and ability to lead rather 
than follow and to regulate activities in the interests of all - we require a 
two-fold policy thrust: we need to encourage people to share the responsibility 
for making major decisions; and, we need to make it easier for governments to 
know what to do and how to reduce the need for action . 

With regard to the first of these thrusts the public should be actively encour- 
aged to participate in decision-making on policies and programs and in the shap- 
ing of regulations. To this end, they should be given ready access to informa- 
tion and help in fighting important cases and in making presentations. Some of 
this is well underway in Ontario. 

Alternative processes of conflict resolution should be encouraged . The Pauze land- 
fill mediation process was exemplary; other experiments should be tried. 

Community groups should be encouraged to do their own enforcement . Funds for 
equipment and the making of reports would help. A voluntary group in Guelph, re- 
porting to the local Council, may provide a model for this. 

The second thrust involves governments in getting a better reading on what people 
want. This has to go beyond the simplistic polls. We suspect that if this were 
to be pursued thoroughly that, as in Europe, environment would be shown to be the 
second most important issue after employment. 

However, even with a more enlightened public and a more sensitive government, there 
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will continue to be anti-social offenders. They are, however, easy enough to 
identify. They will likely be found in those activities in which it is ex- 
pensive to internalize production or consumption costs (e.g. as incurred in 
waste disposal). The enforcement efforts should be directed at them. They 
should be help up to example. The City of Los Angeles is now jailing presi- 
dents of offending companies. It doesn't take many, only four so far, to 
get the message across. And most industry approves since it is only the ones 
that give all industry a bad name that are pursued. Thus the Special Investi- 
gations Unit should be beefed up . The Environmental Assessment Act should 
apply to industry . 

Mistakes will also continue to be made and certain actions will have to be 
taken in the interests of society. The spills bill should be passed. Compen- 
sation should be paid to sufferers of environmental degradation or hazard if 
incurred in the interest of society. 
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CANADIAN BAR ASSOCIATION ENVIRONMENTAL LAW SECTION 
SUBMISSION TO THE ROYAL COMMISSION ON THE ECONOMIC 
UNION DEVELOPMENT PROSPECTS FOR CANADA (MACDONALD COMMISSION) 

The Canadian Bar Association Environmental Law Section executive 
endorses the following. 

A. RECOMMENDATIONS 

1. Historical assumptions that unrestrained economic growth 

is necessary to stimulate employment, that low unemployment 
only follows from expansive growth and development, and 
that greater pollution control creates unemployment must 
be re-evaluated. 

2. Husbanding and stewardship of our resources must be promoted 

j. A new high technology pollution control industry with 
associated incentives must be undertaken. 

4. Behavioral sanctions must be imposed on those persons 
having control over resource mismanagement and pollution 
incidents . 

5. Environmental assessment procedures must be made applicable 
in a streamlined form to all major undertakings. 

6. Full planning, assessment and stewardship of the environment 
must be accounted for in corporate and political policies 

and decisions . 

- 59 - 



7. Property rights entrenchment mast be studied to determine 
if the economy and the environment will be deleteriously 

affected by a constitutional property rights amendment. 



B. S UPPORTING INFORMATION 

1. Historical assumptions that unrestrained economic growth 

is necessary to stimulate employment, that low unemployment 
only follows from expansive growth and development, and that 
greater pollution control creates unemployment must be 
re - evaluated . 



Traditionally, the stimuli for economic growth and development 
and implementation of fiscal controls have not considered the 
burdens and benefits which accrue to the natural environment 
and our future generations. Environmental protection has 
been largely remedial in nature, with protective and husbanding 
devices employed only when public pressure has created the 
political and responding business will to take action. 

Since the mid 1940' s government and business in Canada have 
attempted to foster growth development while only paying 
heed to short-term environmental consequences. This has been 
at the expense of long-term resource planning and management. 
You only need to look at your daily newspaper to read about 
the latest oil spill, hazardous chemical nightmare, report on 
atmospheric ozone depletion, groundwater contamination incident, 
acid gas horror study or animal tragedy. These episodes are 
not a natural condition, but an extension of minimally 
controlled development and growth strategies. 

Economic development cannot be allowed to preceed in a 

manner which will cause significant and irrevocable environmental 
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damage. The desire for unrestrained economic growth has 
led government and business to pay little heed to environmental 
consequences. The basic assumptions giving rise to this 
lack of stewardship are economic in nature. Firstly, it has 
been assumed that our well-being can only be achieved by 
means of an expanding economy. Secondly, it has been assumed 
that low unemployment follows upon economic growth and 
expansive development. Thirdly, government and business 
have constantly stated that if environmental protection 
measures are undertaken then greater unemployment will occur. 

These assumptions, however historically valid they may have 
been, cannot continue to prevail when they result in long- 
term depletion of our natural resources and deterioration of 
the water and air upon which we survive. 



2. Husbanding and stewardship of our resources must be promoted. 

A constantly expanding economy has depleted many of the 
resources required to feed that expansion. If such expansion 
is to continue, we must move in the direction of making 
optimum use of reprocessed and recycled materials. Economic 
incentives must be provided. Without controls being imposed 
ever resource extraction and use the basis of our traditional 
economy may be at risk. 



J. A new high technology pollution control industry with 
associated incentives must be undertaken. 

Industrial activity must be carried out in an environmentally 
conscientious manner. To do so would result in a net increase 
in jobs, not greater unemployment. With the introduction of 
tax incentives, such as capital cost allowances , to users and 
manufacturers of pollution. -.controls and pollution control 



abatement equipment, and grants for research and development 
of such controls and equipment, a new high technology industry 
serving our greatest common good will be created. 

This pollution control industry will be stimulative and self- 
sustaining with maintenance and operating jobs created. With 
more research and development, newer and more effective 
devices will be created which will replace the present gener- 
ation. When Ontario Hydro states that the capital cost 
attributable to installation of scrubbers at one generating 
station will be in the order of $30,000,000, then this type 
of industry can be seen to be the environmentally acceptable 
growth industry of the future. 



4. Behavioral sanctions must be imposed on those persons 

having control over resource mismanagement and pollution 
incidents . 

Resource depletion and pollution creation may have to be 
controlled through legislative change. A system of effluent 
and emission taxes can be imposed so that the consumer does 
nut have to bear this extra cost of doing business. Pollution 
licences and approvals which are prescribed by our governments 
can be made costlier than the incentives that are granted 
for use of pollution control abatement devices. Resource 
depletion licences, such as timber licences, can be made 
conditional on actual forest regeneration occuring and if it 
does not occur then a timber depletion tax can be imposed. 
This list of changes may be endless. 

By instituting economic control over resource depletion and 
1 10 Hut ion o rent ion, our er.vi ronment can be protected at a 
not too great cost to business if the aforementioned pollution 
control abatement equipment incentives are concurrently 
employed. In order* that this occurs, legislative chango 
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environmental factors. Improved methods must be developed 

for analyzing and quantifying the long-term environmental 
implications of industrial development decisions. 



6. Full planning, assessment and stewardship of the environment 

must be accounted for in corporate and political policies 
and decisions. 

As not all things produced are ultimately good, and as even 
good things may be produced at an unjustified expense in 
human life and worth, it is obvious that other principles 
besides that of labour or productivity are needed for an 
adequate basis or justification in coming to industrial 
development decisions. It must be remembered that industrial- 
ists, like other individuals, are members of a community and 
must often subordinate their ambitions to the larger whole 
of which they are a part. Considerations which show that 
there is a difference between socially desirable productivity 
and the desire for individual profits must be balanced. 

Costs and dangers of environmental degradation often cannot 
be clearly seen. Economic factors blend in with the multitude 
of other problems facing anyone engaged in business. From 
a long-term perspective, the cost of preventing and cleaning- 
up environmental damage must be imposed as part of the current 
cost of doing business if we are to avoid the future imposition 
of staggering costs, measured in both financial and human 
health terms, upon the Canadian business community and the 
larger Canadian society as a whole. This has been recognized 
by the leaders of most political parties and a number of 
M i n i s t e r s o f t h e Enviro nrne n t . A most vivid e xampl e is th e 
creation of a multi-national obligation resolving to reduce 
acid gas emissions by thirty percent by 1993. notwithstanding 
high short-term costs. 

Long-term economic development will only be sustained 
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will be necessary, requiring that income tax, manufacturing 
tax and sales tax incentives are provided to manufacturers, 
users, maintainers. and researchers in the pollution control 
and the pollution control abatement equipment development 
industry, with grants being given to universities and private 
businesses which conduct research and development in these 



areaa . 



w 



Attention must be paid to penalties for contaminating the 
environment. Other potential means of creating an increased 
environmental awareness by business operations must also be 
implemented. Courts might require that mandatory internal 
reporting procedures be imposed as part of sentencing. This 
ould bring environmental considerations to the attention of 
senior management. Sentencing of individual members of 
boards of directors should replace limited liability scenarios 
so as to influence more responsible corporate environmental 
activities. The courts and several statutes already envision 
this situation. 



5. Environmental assessment procedures must be made applicable 
in a streamlined form to all major undertakings. 

In order that future economic burdens be mitigated, environ- 
mental assessment of proposed development and activities 
of major consequence must occur. Much of the present 
legislation would be adequate, but for the almost inevitable 
exempting of undertakings from the processes. 

At the federal level, environmental assessment must be made 
mandatory for all federal crown corporations and private 
sector developments upon federal lands and at the provincial 
level it must be made mandatory for all major private sector 
development. Streamlining and scoping procedures must also 
be adequately provided for by means of public funding and 
' incentives. Economic decision making must inevitably include 
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if our resource base is conserved and if the natural 
environment is provided a greater degree of protection than 
presently exists. This long-term goal often conflicts with 
today's short-term economic focus. Changes in institutional 
arrangements which govern economic development must be 
undertaken to ensure that these most important long-term 
goals of maintaining and protecting a clean and healthy 
environment are given adequate consideration in the course of 
public and private decision and policy making. 



7, Property rights entrenchment must be studied to determine 
if the economy and the environment will be deleteriously 
affected by a constitutional property rights amendment. 

Consideration to an entrenched environmental right may have 
to be given in light of the current push for an entrenched 
property right by the British Columbia and Ontario governments. 

An environmental right would confer a right on members of 
the public to protect their environment from degradation, 
eliminate some impediments to public enforcement of 
environmental quality through litigation by making less 
restrictive standing rules, onus of proof, class action 
requirements and by providing greater access to information 
while providing for public participation in standard setting 
and permit granting processes. 

The Canadian Bar Association Ontario Branch is presently 
studying the potential effects of property rights entrenchment 
on existing laws, including environmental protection and 
resource management laws. Until a full study is completed, 
property rights entrenchment can be seen to be premature in 
that it may unwittingly override pollution control and 
resource management lawb. 
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ONTARIO ENVIRONMENTAL REGULATION SYMPOSIUM 



Pollution Probe can see two broad areas In which 
environmental, reforms will be needed: DEVELOPING A CONSERVATION 
STRATEGY FOR ONTARIO'S NATURAL RESOURCES, and REFORM 0^ THE 
REfTLATORY PROCESS itself. 



A conservation strategy for Ontario must include preservation 
of" unique geological resources (like the Niagara Escarpment), 
pro starvation of unique wildlife habitats (like wetlands), the 
conervaClon of prime agricultural land, and sustainable, ecologically- 
sound management o f Ontario's forests. The Ontario Ministry of 
the Environment, together with other appropriate ministries and 
interest groups, should work towards these ends In the eighties. 
Three other areas in which a conservation strategy is needed are: 
soil, air and water. 

A soil conservation strategy should include: 
o promotion of integrated pest management techniques to reduce erosion 
o tighter regulations governing the use of pesticides. 

An air conservation strategy should include: 
o a reassessment of air impingement standards under the EPA 
o setting of mass standards for toxics like dioxlns, furans and PCBs. 

A water conservation strategy should Include: 
o plugging the regulatory holes in the area of hazardous waste disposal 
o monitoring (and clean up) of old dumps 

o moving towards "zero discharge" for toxics from Industrial and 
municipal sources 

o providing Incentives for water conservation (or disincentives for 
water use) 
o stricter sewage treatment plant effluent guidelines for toxics 
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Reform of the regulatory process itself in the Province of 
Ontario should include: 

o extension of the Environmental Assessment Act to projects in 

the private sector 

o provision of funding for intervenors in EA hearings 

o public input and consultation into standard setting 

o the end of extensions to control orders for polluters 

o substantially increased fines for polluters 
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ft QUESTION OF BALANCE AND ENVIRONMENTAL LAW 

By Brigid Pyke 
1st Vice-President, Ontario Federation of Agriculture 



Few issues stir controversy like environmental law and regulation. 
While purists, generally represented by the legal profession, argue 
strenuously for legislation reform to remove political discretion and 
provide resources to those constituents felt to be disenfranchised, 
revisionists seek deregulation and return to a decision-making environ- 
ment based solely on economic and market forces. These points of view 
are, in our opinion, irreconcilable and are not in society's best interests. 

Fortunately, the Province of Ontario has adopted an approach which 
provides a reasonable legislative framework to examine environmental 
issues. In select cases, critics argue, and rightly so, the scope 
of the legislation, or more commonly, its application, is suspect. 
These concerns should be addressed. 

Generally, OFA does not share the view of the purists that all 
development proposals should be scrutinized by the public before 
environmental approval is given. Nor are we convinced that there should 
be legislative reforms to provide funding on a universal basis to all 
public or class intervenors. We do support the informal approaches 
adopted by some proponents to encourage public participation during 
the pre-hearing stages. 

However, a number of significant issues relating to process as 
well as content of our environmental laws and regulations require review 
and amendment, which may possibly lead to formalization in the legislation. 
These issues include environmental assessment exemptions, public 
and/or proponent funding, public notice and the role of public partici- 
pation in the hearings/approvals stages. 
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Environmental Assessment Exemption 

Critics of the current Environmental Assessment legislation claim 
the Act itself should be re-entitled the "Environmental Exemption Act" 
based on the multitude of exemptions permitted. For example, the Act 
specifically exempts agricultural drainage projects from review as 
well as allowing ministerial exemptions for certain projects. In 
addition, critics claim, legislation that permits a process of class 
environmental assessments without the need or requirement for formal 
hearings is subject to abuse, has no statutory authority and is simply 
improper. 

Although we support ministerial discretion and the legislative 
exemptions permitted for certain projects, we do feel the process of 
class environmental assessments should be formalized and incorporated 
into the Act. Such an amendment should clearly identify the grounds 
for exempting certain classes of projects from full environmental 
assessment and state that the authority for such decisions rests with 
the Minister. We do not support the view that such issues should be 
determined by the judiciary or referred to committees or tribunals for 
decisions. In our view such decisions should continue to be the sole 
responsibility of the Minister. 

Public and/or Proponent Funding 

The Economic Council has argued that funding for public interest 
groups must be an essential component of the hearing process. In fact, 
there is a widely-held view that public interest groups need financial 
assistance In order to prepare effective interventions before public 
hearings. The argument is based on the belief that by providing full 
funding all parties will be on an equal footing. 
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As a major public interest group that intervenes at both the 
national and provincial hearing level on occasion, we cannot share 
these concerns. The objective of the hearing process is to reach a 
reasonable decision on a particular proposal and that objective can 
be achieved, in our view, without burdening the public treasury, or 
siphoning off revenues from private business. We should avoid situ- 
ations that encourage extensive, drawn-out hearings that transform the 
process into a quasi-judicial employment agency. 

In a select number of cases where the issue poses potential risks 
to health, funding may be appropriate. For example, the proposal to 
site a provincial toxic liquid waste treatment facility may be a 
case where funding should be provided to assist public intervenors. 
However, such examples are the exception rather that the rule and we 
do not support universal public funding as a general principle. 

We would support proposals to allow hearing boards the authority 
to order shared-cost funding in select cases or where there is 
evidence the proponent has acted unfairly during the public involve- 
ment stages provided there is accountability for the use of public funds, 
that the expenses are reasonable and that the intervention was not 
frivolous in nature. Matching contributions, in our view, would 
encourage genuine public interest and counter current tax advantages 
given to private business proponents. 



Public Notice 



Formal notice provides the general public in many cases with it: 
first real opportunity to review proponent proposals. 
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Two aspects regarding public notice concern us. First, the 
legislation must provide for reasonable and adequate notice, and second, 
we must consider ways to provide such notice without compromising the 
undertaking or the public's right to participate. 

With regards to adequate notice, we are convinced that by providing 
adequate public notice many of our problems over process will disappear, 
or at least lessen in importance. However, the common bench mark, of 
thirty days notice is totally inadequate, in our view, for meaningful 
public review and comment. By limiting examination of the proposal 
in this manner we are encouraging confrontation and delays during the 
hearing process. We also prevent any meaningful public examination of 
the proposal as well as any real opportunity for environmental mediation. 

Inadequate notice too often forces public interest groups and 
individuals to notify hearing boards of their intention to intervene 
based on the need to protect their position rather than some legiti- 
mate concern. In addition, public interveners are forced to participate 
with inadequately documented cases which in itself leads to unnecessary 
delays in the approvals process. 

On the second point, we are concerned that purely legal arguments 
claiming that public notice is insufficient jeopardize the entire process 
and may force ministerial decisions to exempt specific projects from 
review. Our approach must be to ensure public notice is extensive and 
as widely circulated as reasonably possible, in a form that is appropriately 
descriptive, and targeted to those parties directly affected. Society 
must be protected against the extreme position that notice must be provided 
individually to be considered sufficient. 

- 72 - 



One solution to the problem of approving a project without 
providing individual notice may be to allow for an inquiry hearing 
similar to the process contained in the Expropriations Act. The 
hearing officer would have the authority to recommend minor variances. 

The Public's Role 

Calls for public involvement are not new nor have they diminished 
since environmental legislation was passed. Public participation is 
recognized as an essential component of the decision-making process 
but has never received the recognition it deserves. Public partici- 
pation permits first stage negotiations between a proponent requiring 
government approval and a public to be asked to bear the burden of 
the development for the good of all of society. 

The objectives of public participation include, among others, 
soliciting public comment on proposals and alternatives as well as 
identifying those issues which require greater study. Although the 
mechanism itself is subject to many interpretations and approaches, 
it does permit informal review before the actual hearing stage. 

Unfortunately, in too many cases, public participation is limited 
by the proponent or judged by the public to be a public relations 
exercise rather than stage one ot wnat could be a meaningful 

environmental mediation process. 

Our experience has found that proponents require input on the 
design of their programs as well as on their specific proposals. 
However, we believe the majority of proponents are genuinely committed 
to public involvement. For these reasons, we are not convinced that 
we should formalize public participation in the legislation. 
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We do recognize the legitimate criticisms of some parties that 
we must guard against appearances of legitimacy when, in fact, the 
exercise is a sham or public relations activity. However, we remain 
unconvinced that legislation or further regulation offer real solu- 
tions to these problems. 

Opportunities to mediate environmental issues before the formal 
hearing do exist and one approach which may have merit Is environ- 
mental mediation. 

Briefly, this approach would require assigning an environmental 
mediator following public notice and before the formal hearing to 
mediate environmental issues. A pre-hearing report would be filed 
with the hearing board, identifying outstanding issues, assessing 
issues resolved during the mediation process and assessing the pro- 
ponent's and public's commitment to the public participation process. 
The report, for example, could recommend shared-cost funding in the 
event the proponent failed to implement and support a public partici- 
pation program. 

From our perspective, we see advantages to any pre-hearing process, 
such as environmental mediation, which would assist the hearing boards 
in arriving at a reasonable decision. However, we would caution against 
formal actions of this process in the legislation, at this time. 

Summary 

Our approach to environmental reform can best be described as one 
supporting the status quo, although we also recognize that solutions 
must be found to the issues noted. 
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We believe that through careful examination of the issues, it is 
possible to chart a strategy in environmental law reform that is reason- 
able in its approach, flexible in its application and design and generally 
supported by our constituency. 
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BRIEF TO ONTARIO'S MINISTRY OF THE ENVIRONMENT 
ON THE BASES FOR ENVIRONMENTAL REFORM 

-- John Jackson [Group of Eight] 

& 
Phil Weller [Citizens' Network on 
Was t es ] 

Underlying all laws and regulations affecting the envi- 
ronment should be the following principles: environmental 
rights, the responsibility of the potential or actual polluter, 
the necessity of government playing a strong role In approvals, 
monitoring and enforcement, and the central role of the public in 
environmental decision-making. 

ENVIRONMENTAL RIGHTS: 

Environmental rights include two components: the right 
of the public to a clean, healthy and attractive environment; and 
the right of the ecological system to protection. These rights 
should be the bases for all laws, regulations and government 
decisions that may affect the environment. Property rights 
should be restrained to the extent that they are incompatible 
witli sound ecological principles. ' 

Central to protection of the environment and the pub- 
lic's health is stopping potential problems before they affect 
the environment. The principle should be to prevent contamina- 
tion before it occurs, rather than to focus on reducing or 
limiting contamination after It has been released* This means 
that front-end controls must be found. These should Include 
controls such as not producing a product unless a safe way to 
dispose of it has been shown, restricting unnecessary packaging 
and substituting less hazardous materials for more hazardous ones 
e.g. solventless or reduced solvent paint for high solvent 
content paint. 

Any project that potentially threatens the environment 
or the health of people should require full public hearings at 
which the proponent for the undertaking would be required to show 
the necessity for the action, possibilities of other ways of 
providing for the need, and the possible impacts on the environ- 
ment and the public. Decisions should be based on the assumption 
that if there are not ways to carry out the activity without 
endangering the environment or public health, the activity should 
not be undertaken or alternative methods should be found. 

RESPONSIBILITY OF THE POLLUTER 

Actual or potential polluters should be responsible for 
making sure that their activities do not Interfere with basic 
environmental rights. 

In order to make sure this responsibility is fufilled, 
it is necessary to place the burden of proof on those who wish to 
undertake projects that may damage the environment to show that 
they will not interfere with environmental rights. This prin- 
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ciple should be applied in situations such as the registration of 
chemicals and the movement of contaminants from an operation. 

The potential or actual polluters' responsibilities 
should be extended to include liability for any damages caused by 
their operations and the provision of perpetual care programmes 
in instances where the facility will at some point cease 
operation. 

RESPONSIBILITY OF GOVERNMENT 

Government must play a strong role in ensuring that 
environmental rights are protected. This includes taking the 
lead role in the approvals process for projects that may endanger 
the environment, in monitoring such operations and in enforce- 
ment. The government in making these decisions should always 
keep in mind the high priority placed on protection of environ- 
mental rights. 

Methods of dealing with offenders of environmental laws 
must be strengthened. For example, stiff fines or jail terms 
should be applied in appropriate situations. 

Government should develop and establish programs to 
improve environmental quality. Examples of such programs would 
include recycling and registration of generators of waste. 

RESPONSIBILITY OF THE PUBLIC 

The government should not be seen as the sole protector 
of environmental rights. The public must assume a direct role in 
the safeguarding of the environment. This should include a role 
in the approvals process for proposed undertakings (through pub- 
lic hearings, mediation and pre-hearing discussions), in moni- 
toring (e.g. participation in monitoring committees) and in en- 
forcement (e.g. in development of control orders). In addition, 
the public should be given formalized opportunities to partici- 
pate in the development of government policies, programmes and 
regu la t ions . 

To help the public fulfil these responsibilities, the 
government should pass legislation assuring public access to 
information and to funding. 

CONCLUSION 

Environmental regulations in Ontario should be based on 
the principles discussed above. For environmental protection to 
be meaningful, it is essential that these principles be written 
into law and vigorously upheld. Many of the current environ- 
mental problems are not the result of inadequate laws, but of 
inadequate enforcement of those laws. 

[The views presented in this paper are those of the authors; they 
do not necessarily represent the views of all members of the 
organizations represented.] 
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POSITION PAPER 

RE: Environmental Law Symposium - November 1st and 2nd 

Municipal Engineers Association 

The Municipal Engineers Association has been involved with three 
significant projects in the Environmental field namely, the development of the 
Class Environmental Assessment process for Roads projects as well as Sewer and 
Water projects, the examination of the E.A. Act and its Cost Impact on 
Municipalities for A.M.O. as well as a review of the Blue-paper paper on Solid 

Waste Management. 

From its involvement, the Association has come to the conclusion that 
there should be a re-thinking of Environmental Legislation so that an attitude 
prevails which considers the benefits of the project in question, be it better 
roads* purer water or a replacement for the in-use land fill site. The attitude 
i:!us| also consider the environmental costs of delay (economic, societal, natural 

hihitat). 

The Association believes that the existing legislation establishes a 
confrontation mode between "environmentalists" and "engineers". As municipal 
engineers we feel that our profession's first practitioners were the world's 
first environmentalists as it was "civil" engineers who first developed the 
basis for urban society as we know it in the delivery and distribution of potable 
water as well as the collection and disposal of both solid and liquid wastes. 
\<e do not feel that this historical role should be as drastically altered by 
environmental legislation as it has been. 

We feel that there must be legislation which provides room for co- 
onrration between Engineers and Environmentalists as the actions of the first, 
the present's problem solvers, and the concerns of the second, the future's 
advocates, are not necessarily incompatible. 

Our organization firmly believes that society today wants all of the 
so called modern conveniences such as freedom to travel, freedom to choose where 
to live, work and play, freedom to choose a life style, etc. all subject to 
their ability to pay. In many areas these freedoms are dependent on collectively 
sharing the costs of this life style through government taxation and subsequent 
ihjM ic capital works. 

The democratic process establishes the priorities for these expenditures 
nit i Marges Us servants with doing it adequately hut not wasteful ly. 
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Municipal corporations in a great many cases see themselves as being in business 
to provide a given set of services for the least total cost (short and long 
term) in accordance with the will of the majority. They need to be able to 
demonstrate the costs to their electorate and feel uncomfortable when current 
law prevents them from making a risk evaluation and proceeding with a project 
on the basis of a reasonable expectation of success. 

In a great many areas of municipal decision making the firmly entrenched 
process is one which allows the problem to surface prior to spending money to 
solve it. Road improvements wait for traffic problems to develop prior to 
implementation. Existing water plants reach capacity prior to new plants being 
put on line. It is only in the Environmental area that we are being asked to 
spend money now to prevent long term problems which are not clearly definable. 
Tnese future problems are often subject to the actual physical circumstances 
encountered on a particular day during the construction process. It is therefore 
difficult to anticipate the true costs of future restoration and it is equally 
difficult to put a dollar figure on special provisions in a contract which 
restrict certain activities to certain days, times or make them subject to 
other unpredictable events. In many cases no one can indicate except in 
generalities that this is cost efficient i.e. - easier to prevent than fix. 

The Association would like to challenge this concept and indicate that 
if time is seen as a component of the restoration then nature's self-cleansing 
ability can be utilized to restore habitat in many instances. The people who 
benefit from the project take the disadvantage of the slowly regenerative habitat 
while future generations have the restored habitate and any residual benefits 
remaining in the facility. 

This concept leads to the Association's firm belief in the Net Benefit 
theory of project evaluation. In this way the positive aspects of any project 
would tend to counteract any disbenefits. Mitigation would not be required 
on an item by item basis but would only be applied if it was seen that the 
project had, for example, too much economic benefit at the expense of an 
environmental disbenefit. There is after all a lengthy societal concept of 
work being too cheap. 
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While this paper does not pretend to quote chapter and verse from 
case law, it is being reported that a municipality in British Columbia was 
recently successfully prosecuted for an offense against the Federal Fisheries 
Act. 

The facts are, as the M.E.A. understand them, that a sewage plant 
by-pass was used to allow raw sewage to enter a natural habitat which contained 
fish and the case was made that the fish were harmed and therefore an offense 
did occur. It is perhaps irrelevant as to whether the plant suffered a mechanical 
failure necessitating the use of the by-pass or if the capacity of the plant 
was exceeded and some by-pass was utilized to reduce the load on the treatment 
plant. 

It is further understood that the twin defence of "the plant met with 
all required approvals" and "the municipality could not afford to build a 
treatment facility without provision for a by-pass" i.e. - twinned systems, 
large storage/pumping capacity etc. was rejected by the Courts. The Court, 
in fact, found that the pollution was a deliberate act by virtue of the fact 
that the by-pass was built as part of the original design. 

There is, as a result of this case, widespread concern that in the 
future all parties to the designing, approving, construction and operations 
of such a project may well face prosecution as individuals, or as 
companies/municipal ities. 

While the above case represents a concern the Municipal Engineers 
have with a Federal law a parallel can be drawn to facets of Provincial Legislation 
where strict enforcement of current laws against municipalities can be argued 
against on the basis that the municipality is ultimately responsible for its 
own actions/problems while private industry is neither as identifiable nor as 
re^pons ible. 

In provincial statutes such as the Public Transportation and Highway 

Improvement Act the principle for municipal exemption exists whereby private 

trucking must abide by "half load" road restrictions while the municipal road 

authorities do not. Their exemption is based on both necessity i.e. - ploughing, 

ending or washout repair may require larger legal loads as well as the concept 

tli.it in general the road authority which uses fully loaded vehicles during half 

]im«! '.r.isori will ren<i i r the damanes which m<iy udiir, 

- 81 - 



Many road superintendants who must truck road material during the 
spring only perform this activity in the early morning before the frost is out 
of the ground and this simple strategy allows them to fulfill their obligations 
re road repair in such a way as to reduce potential damage. This type of thinking, 
where the municipal authority performs in a way which both accomplishes the 
needed act while maintaining the consequences should be encouraged. It is of 
course to the municipalities benefit to minimize impact as they ultimately would 
have to bear the cost of repair. 

SUMMARY: 

The municipal Engineers Association would welcome changes in legislature 
which encourgage a collective review of proposed projects to determine which 
if any have areas of signifcant concern in terms of a net disbenefit. At that 
point the review should focus on the methods necessary to shift from a net 
disbenefit to a net benefit. 

The Association also strongly feels that using Environmental Legislation 
to offset modern society's propensity for urbanization is wrong. Legislation 
should be enacted that allows the existing status quo inclusive of smog, sewage 
treatment, urban waste, etc., to continue to exist. It should not force new 
capital projects to satisfy criteria which would make them compatible with an 
unspoiled natural setting. 

Society has evolved to our present position and is reasonably content 
with it considering our ability to pay and should be encouraged to evolve away 
from it on a gradual basis and not be forced to right all society's ills with 
each new project. 

Many new, worth while projects have been stalled on the basis that there 
are arguments as to the degree of improvement possible. In many cases the costs 
of delay do not justify the marginal functional improvements brought about by 
the present confrontation mode of dialogue. 

Environmental legislation should be reviewed on the basis that the 
intended effects arc not seriously compromised by unintended results which cause 
the current damage process to fail. If legislation is proposed which puts all 

-it m>< iety in the wrong by either direct action or as accomplices then th.it 
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It will take collective, cohesive action by all facets of society 
pulling together to offset the problems of urbanization and a "modern" energy 
intensive lifestyle. The Legislative changes to accomplish this goal must 
effectively eliminate the current confontation approach to Environmental Law. 
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INTRODUCTION 

The Ontario Environmental Assessment Advisory Commiittee was 
established on July 4th, 1983, to provide advice to the Minister of the 
Environment concerning requests for exemption from the provisions of 
the Environmental Assessment Act and concerning requests for the desig- 
nation of undertakings so as to render them subject to the Act. 

An outstanding degree of concensus has been achieved by the 
Environmental Assessment Advisory Committee with respect to matters of 
policy as well as with respect to decisions on specific applications 
for exemption. There has been notable lack of controversy when con- 
sidering matters from the perspective of the public interest in 
environmental issues. This concensus has convinced the Advisory 
Committee that solutions are possible on environmental issues which 
will largely satisfy the interests of those affected - whether 
government, directly affected citizens, or public interest groups - 
without sacrificing the overall public interest in a safe environment. 

In environmental issues, ail parties espouse the public interest 
and purport to represent it. The Ministry of the Environment has a 
clearly defined duty to the public to provide for the protection and 
conservation of the environment. Other ministries, government 
agencies, and public bodies represent the public interest in other 
matters whether it is by providing hydro electric power, 
transportation, parks, and other public amenities. Public interest 
groups see themselves as acting in the public interest by advocating 
high standards for activities affecting the environment. The Advisory 
Committee itself is another party acting in the "public interest". In 
all of 
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this, it may be difficult for individual citizens to know who is 
looking after their interests. 

It is critical, therefore, that the environmental assessment and 
exemption process provide an effective means of balancing the competing 
public interests and that the public have confidence in this process. 

THE ENVIRONMENTAL ASSESSMENT ACT AND THE EXEMPTION PROCESS 

The Environmental Assessment Act received Royal Assent on July 
18th, 1975. The legislation ensures that the potential effects on the 
environment of a proposal and its alternatives are assessed by 
requiring approval by the Minister of the Environment of undertakings 
after review of a document called an environmental assessment . The 
environmental assessment must describe the undertaking, the 
alternatives to the undertaking, the alternative methods of carrying 
out the undertaking and their respective effects on the environment, 
and must evaluate the advantages and disadvantages of the alternatives. 
Environment is widely defined to include not only the physical 
environment but also the social, economic, and cultural conditions that 
influence people and communities. 

The environmental assessment (EA) is reviewed by the Minister of 
the Environment, Environmental Assessment Branch and Interested 
agencies. Notice of the EA is given to the public who may require a 
hearing by the Environmental Assessment Board. 

An environmental assessment is required to be prepared for all 
public sector undertakings, that is, all activities, proposals, plans, 
or programs of the Ontario Government, municipalities, and public 
bodies. Private sector undertakings are subject to the Act only when 
designated by regulation, A large number of projects have relatively 
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insignificant environmental effects and the proponent may make a 

request to the Minister of the Environment for exemption from the 

Environmental Assessment Act for a particular project or undertaking. 

Section 29 of the Act provides for exemption as follows: 

"Where the Minister is of the opinion that it is in the 
public interest, having regard to the purpose of this Act and 
weighing the same against the injury, damage or interference 
that might be caused to any person or property by the 
application of this Act to any undertaking, the Minister, 
with the approval of the Lieutenant Governor in Council or of 
such Ministers of the Crown as the Lieutenant Governor in 
Council may designate, may by order, 

(a) exempt the undertaking or the proponent of the 
undertaking from the application of this Act or the 
regulations or any matters provided for in this Act or the 
regulations subject to such terms and conditions as the 
Minister may impose; 

(b) suspend or revoke an exemption referred to in 
clause (a): 

(c) alter or revoke any term or condition of an 
exemption referred to in clause (a)." 

Once the Minister receives a request for exemption, he may seek 
the advice of the Advisory Committee on such requests for exemption. 

If the request for exemption is granted, an order is issued by 
the Minister of the Environment, with the approval of the Lieutenant 
Governor in Council. Exemption orders are made public under section 31 
of the Environmental Assessment Act and are published as regulations 
under the Act in the Ontario Gazette. 

PROBLEMS WITH THE EXEMPTION PROCESS 

The Environmental Assessment Act is good legislation . However, 
a number of practical problems exist. 

More Exemptions than Assessments 

Since the Environmental Assessment Act was passed, there have 
been about 270 exemptions and 4 designations. There have been about 
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100 EA submissions of which about 53 were approved. There have been 5 
EA hearings and 3 joint board hearings. The volume of exemptions has 
lead to lack of public confidence in the process . The Act is sometimes 
referred to as the Environmental Exemptions Act. 

Comparison of the numbers of exemptions and assessments may not 
be meaningful or helpful. First of all, an exemption may be 
significant or utterly insignificant. For example, the undertakings of 
entire ministries have been exempted by regulation such as the Minister 
of Agriculture and Food, the Minister of Housing, and the Minister of 
Community and Social Services. On the other hand, the routine repair 
of all municipal roads was subject to the Act until exempted. 

Second, an assessment may be for an individual project or may be 
a class assessment. For example, there are class assessments prepared 
or being prepared for municipal road, sewers, ^nd transit. Similarly, 
an exemption may also be individual or may be of general application. 

Third, the Act requires all projects to be subject to assessment 
whether major or not; whether having a significant environmental impact 
or not. As a result, there must be exemptions. Emphasis on the 
numbers of exemptions is a simplistic approach which will not provide a 
satisfactory consideration of the effectiveness of the exemption 
process. 



Lack of Criteria for Exemption 

Of much more importance than the number of exemptions is a 
consideration of the criteria for exemption. Section 29 of the Act 
requires the Minister to consider the public interest, the purpose of 
the Act, and any detrimental effect of applying the Act. Not only are 
the section 29 criteria vague, but Cabinet may make an exemption by way 
of regulation under section 40 and no criteria are contained in section 
40. 
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The Environmental Assessment Branch states that the granting of 
exemption orders is subject to three criteria: 

environmental insignificance 

existence of an emergency situation 

overwhelming public interest 
However, these criteria are not binding and are not formally adopted 
for use by proponents . 

Lack of Public input 

Until the Advisory Committee was appointed, there was no public 
input in the exemption process. It is beyond question that the public 
interest in the process requires participation by or on behalf of the 
citizens of the Province in the exemption process of public sector 
undertakings. In the absence of such participation, the Government, 
under one hat, is exempting or approving projects undertaken by it 
under another hat without the requirement or benefit of public input. 

Lack of Formal Procedure for Exemption Applicat ions 

. . i - i i...- ————_ -- - - - ■ j t, "-- - "* * t * u ~~ " " " " ~ "* ' 

Applications for exemption may begin as applications for 
approval or may be initiated in some preliminary consultative manner. 
Indeed, it may be diffiuclt to ascertain at which point a matter may be 
characterized as an application for exemption. Once determined that a 
matter constitutes an application for exemption, there is no prescribed 
form of application and no prescribed procedure. 

ROLE OF THE ENVIRONMENTAL ASSESSMENT ADVISORY COMMITTEE 

At the present time the function of the Advisory Committee is 
essentially two-fold. The Advisory Committee provides advice to the 
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Minister on specific undertakings referred to it and also monitors all 
applications for exemption or designation. 

Referrals 

The existing terms of reference provide for three different 
kinds of referrals: 

Category A: An Open Review, with public consultation at the 
discretion of the Advisory Committee; maximum time of six 
weeks 
Category B: A Defined Review, with public consultation limited 
to directly affected groups, their selection to be either by 
Ministerial direction, or by the choice of the Advisory 
Committee; maximum time of four weeks. 
Category C: An Internal Advisory Review, with notice from the 

Minister to the Advisory Committee indicating that, for 
special reasons of economic, social or public significance, 
the Minister has made a preliminary determination on a request 
for an exemption or a designation; usual time is one week. 
The Minister has referred 1 2 matters during the first year of 
operation; six have been Category B and six have been Category C. 
There have been no Category A referrals. As a practical matter, there 
is little difference between category A and category B referrals since 
the public in a category B referral includes the directly affected 
groups. To date, the Advisory Committee has notified such groups and 
affected individuals in its discretion. 

After the Government's decision on a given request for exemption 
is made public, the Advisory Committee's report is available to the 
public at the Advisory Committee's offices and in the Ministry of the 
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Environment's public record. As of July 4th, 1984, the Government of 
Ontario had made decisions on eight of the 12 referrals. A summary of 
each referral is contained in Appendix A and a brief description of 
each referral is contained in Appendix B. 

Monitoring Applications for Exemption and Designation 

The Ministry of the Environment advises the Advisory Committee 
on a regular basis of the status of all requests for exemption and 
designation. A copy of the list of applications for exemption not 
referred to the Advisory Committee from July 1983 to July 1984 is 
attached as Appendix C. 

CRITERIA OF ENVIRONMENTAL ASSESSMENT ADVISORY COMMITTEE 

In considering whether to recommend that an undertaking be 
exempt from the Environmental Assessment Act, the Advisory Committee 
has considered a number of matters. 

Public Input 

The Advisory Committee's single most important criteria has been 
to ensure that appropriate notice is given to the affected public, and 
that the public has an opportunity to express their concerns • Public 
input has been provided in several ways. 

First, the Advisory committee has made every effort to give 
notice to and provide an opportunity for input to all members of the 
affected public. In all three site specific Category B referrals, the 
Advisory Committee held public meetings. The other three Category B 
referrals were matters of general application. The Advisory Committee 
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developed a list of interest groups and in these referrals, gave notice 
to the groups, and invited comments. 

Second, aside from direct public notice and participation on 
Category B referrals, the Advisory Committee assessed the extent of 
public consultation which had taken place with respect to the subject 
of the Category C referrals. The nature of the notice and meetings and 
extent of participation is taken into account. 

Third, the Advisory Committee makes specific recommendations 
with respect to notice to the public. The granting of an exemption 
does not mean that the proponent is exempt from giving proper notice of 
an undertaking to the affected public. The Advisory Committee has made 
provision for public notice and input as part of its recommendation to 
the Minister. The Minister, as well, has included a provision for 
public notice and public input in several of the exemption orders. 

En yi ronm e n t a 1 Ii n s i g n ificance 

The Advisory Committee takes into account whether the 
undertaking is environmentally significant. The Advisory Committee 
does not view its role as primarily to provide scientific and technical 
review. The Advisory Committee can, however, assess the degree to 
which concerns raised by the public or other agencies have been 
adequately addressed by the proponent and can recommend methods of 
ensuring that these concerns are met. 

Undue Delay 

Proponents seeking an exemption usually submit that requiring a 
full environmental assessment will result in undue delay. MOE research 
indicates that the average time for an environmental assessment is 
about six months and the cost is about 1/4 of 1% of the capital cost of 
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the project. In referral No. 6 (Park Home Subway Station), the TTC 
estimated it would take 1-11/2 years and a coat of $500,000 to 
prepare an environmental assessment. The EA Branch estimated it would 
take nine months to do an EA in this matter. 

It must be noted that some delay is the result of the proponent 
deciding whether to prepare an EA or seek an exemption. For example, 
Gloucester Hydro (No. 7) could likely have obtained an EA approval as 
expeditously as the exemption. Delay also occurs in the Minister* s 
office. No decision has been made on the Brimley Road interchange 
(No. 3) since our report dated September 20th, 1983. The TTC decision 
took almost seven months, the Gloucester Hydro referral which had a 
singular lack of controversy, took over five months. Clearly, delay 
may be a valid reason for granting an exemption but, equally clearly, 
it is of secondary importance. 

Sufficient Environmental Impact Study 

The adequacy of studies and the extent of examination of 
alternatives are matters which the Advisory Committee has taken into 
account. 
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Questions for Discussion 



1 . What is the public interest in environmental matters? 



2. Who is the public and how should the public be involved in the 
environmental assessment/exemption process? 



3. How is public input best achieved? Is a hearing always necessary? 



4. Is the Advisory Committee effective in providing public input? 



5. Does the exemption process work and how should it be changed? 

What are the implications for the environmental assessment process? 
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REFERRALS TO THE ENVIRONMENTAL ASSESSMENT ADVISORY COMMITTEE BY THE MINISTER OP THE ENVIRONMENT 



Aijper.J.ix A 
PAGE: 1 PUBLIC LIST 






Referral 
Number 


Type 


Proponent 


Undertaking 


Date of 
Minister 's 

Letter 


Date of 

EAAC 
Report 


EAAC Recommendation 


Date 
Report 
Public 


The Minister's Decision 










(1983) 


(1983) 








1 


C 


Not Applicable 


Landfill site expansions for 
municipalities that do not meet the 
grandfather provisions of 0. Reg 293 


Sept. 22 


Sept. 30 


Case by case 
approach 


Hay 14 

1964 


Case by case 
approach 


2 


c 


Ministry of Transportation 
and Communications 


Hwy. 403/407 in the Parkway Belt 
West System 


Sept. 21 


Sept. 30 


Against exemption 


Nov. 19 
1983 


Exemption granted 


3 


1 


Community groups and Minister 
of Community and Social 
Service 


Brio ley Road/401 Interchange in the 
City of Scarborough 


Sept. 21 










4 


i 


Ministry of Natural Resources 


Wildlife Population and Habitat 
Management 


Sept. 21 










5 


B 


Ministry of Natural Resources 


Disposition Activities 


Sept. 29 


Nov. 25 ' 


Temporary exemption 
for 2 years, with 
conditions 


April 28 
1984 


Temporary exemption 
to June 29, 1984 
with conditions 


6 


C 


Toronto Transit Commission 


Park Home Subway Station 


Nov. 2 


Nov. 14 


Against exemption 


June 9 
1984 


Exemption granted, 
with conditions 



REFERRALS TO THE ENVIRONMENT*!, ASSESSMENT ADVISORY COMMITTEE BY THF. MINISTER OF THi: ENVIRONMENT PAGE:_2_ POBLIC LIST 



I 

5 











Date of 


Date of 




Date 




Referral 

Number 


Type 


Proponent 


Undertaking 


Minister's 
Letter 


EAAC 
Report 


EAAC Recoiraendation 


Report 
Public 


The Minister's Decisicr. 










(1983) 


(1984) 








7 


1 


Gloucester Hydro 


Gloucester Hydro Transformer Sub- 
station 


Dec. 12 


Jan. 1 1 


For exemption with 
conditions 


June 30 
1984 


Exemption granted 
with conditions 


8 


B 


Ministry of Natural Resources 


Establishment of 149 Provincial Parks 


Dec. 28 
( 1 984 ) 










9 


C 


The Metropolitan Toronto and 
Region Conservation Authority 


South Marine Drive - A Shoreline 
Management Work 


Jan. 25 


Feb. 6 


For exemption with 
conditons 


April 28 
1984 


Exemption granted 
with conditions 


10 


C 


Regional Municipality of 
Hal ton 


Burlington Landfill Site 


March 22 


March 30 


For exemption with 
conditions 


May S 

1984 


Exemption granted 
with conditions 


11 


C 


Ministry of Government 
Services 


Conversion of the Blue water Centre, 
Goderlch, to a Facility for Young 
Offenders 


March 21 
May 2 


April 10 For exemption. 
Public meeting 
recommended 

■ 


May 19 

1984 


Exemption granted 
with conditions. 
Public meeting ordered 


12 


B 


Essex Region Conservation 


Turkey Creek Channelization Improve- 














Authority 


nents 












13 


C 


Town of Markham - Markham 
Hydro 


Construction and Operation of a 

Transformer Station 


July 27 











Appendix B 



ENVIRONMENTAL ASSESSMENT ADVISORY COMMITTEE 



SUMMARY OF REFERRALS 



July, 1983 - July 1984 



The undertakings for which exemptions are requested are either site 
specific or are matters of general application. 



REFERRALS - SITE SPECIFIC 

Eight of the 12 referrals were site specific. 

Referral No. 2 - Category C 

The Minister of Transportation and Communications made a request 
to exempt the planning, construction, and operation of Highway 403/407 
in Parkway Belt West System. The Advisory Committee recommended that 
the Minister of Transportation and Communications be required to 
comply with provisions of the Environmental Assessment Act. The 
Government decided to grant the exemption with conditions . 

Referal No. 3 - Category B 

The Minister of Community and Social Services and a number of 
community groups requested designation of the proposed Brimley Road 
interchange at Highway 401, in the City of Scarborough. The Government 
has not made a final decision on this matter. Therefore, the Advisory 
Committee's recommendations to the Minister are not public. 

Referral No. 6 - Category C 

The Toronto Transit Commission requested an exemption of the 
proposed Park Home Subway Station in North York. The Advisory 
Committee did not recommend exemption of the Park Home Subway Station. 
The Advisory Committee also recommended that every effort be made to 
avoid a multiplicity of hearings in the matter. The Government granted 
the exemption, with conditions. 

Referral No. 7 - Category B 

Gloucester Hydro requested an exemption for a transformer 
substation in Gloucester. The Advisory Committee recommended that the 
application for exemption be granted provided that landscaping is 
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commenced concurrent with the construction of the facility and provided 
that the capacity of the substation be specified in the exemption 
order. The Government granted the exemption with certain conditions, 
including the condition respecting landscaping. 



Referral No. 9 - Category C 

The Metropolitan Toronto and Region Conservation Authority 
requested an exemption for shoreline management works along South 
Marine Drive, in the City of Scarborough. The Advisory Committee 
recommended that the exemption be granted with conditions. The 
Government granted the exemption and incorporated the Advisory 
Committee's recommendations, except for the recommendation that the 
MTRCA advise affected residents and landowners of the proposed 
shoreline protection works. 



Referral No. 10 - Category C 

The Regional Municipality of Halton requested an exemption for 
the extension of the Burlington Landfill site. The Advisory Committee 
recommended that an exemption be granted provided a public hearing on 
the technological and environmental merits of the proposal is held by 
the Environmental Assessment Board, and provided the Order granting 
the exemption is subject to the conditon that no waste shall be 
deposited after the establishment of a alternate landfill site by the 
Region, or after the contour limit approved by the Ministry of the 
Environment are reached, or after the 31st day of December, 1987, 
whichever shall first occur. The Government granted the 
exemption with conditions including that a hearing be held under the 
Environmental Protection Act. 



Referral No. 11 - Category C 

The Minister of Government Services requested exemption of the 
conversion of the Bluewater Centre in Goderich to a facility for young 
offenders. The Advisory Committee recommended that the exemption he 
granted. The Advisory Committee also recommended that a public 
meeting be convened in Goderich forthwith by the Ministry of 
Correctional Services to which a member of the Environmental Assessment 
Branch of the Ministry of the Environment should attend. Any community 
concerns should be reported to the Minister of the Environment for 
consideration. The Advisory Committee recommended also that a public 
meeting be held in any future conversions to ascertain the concerns of 
the community, if any. The government decided to grant the exemption 
and included as a condition of the Order that a public meeting be 
held. 
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Referral No. 12 - Category B 

The Essex Region Conservation Authority requested exemption of 
flood control channelization improvements of Turkey Creek in the 
Township of Sandwich West. The Government has not yet made a final 
decision on this matter. 



REFERRALS - GENERAL APPLICATION 

In addition to the above eight site specific referrals, the 
Advisory Committee dealt with four matters of general application. 



Referral No. 1 - Category C 

The Minister of the Environment requested general advice with 
respect to municipal landfill site expansions for which municipalites 
may not have been able to meet the grandfather provisions of Ontario 
regulation 293. Under this provision, the proponent must have spent or 
tendered 25% of the cost of the site (exclusive of land) before 
December 31st, 1983, to maintain the exemption. The Advisory Committee 
recommended a case by case approach with respect to waiving the 
Environmental Assessment Act and having an Environmental Proection Act 
hearing or waiving the Environmental Protection Act and having an 
environmental assessment hearing. The Minister concurred in the 
Advisory Committee's advice. 



Referral No. 4 - Category B 

The Ministry of Natural Resources requested an exemption for 
wildlife population and habitat management activities and the 
elimination of public notice of fish stocking in new waters. These 
activities include population control through the establishment and 
enforcement of bag limits and hunting seasons for game species, 
protection of game and non-game species including relocation and 
controlled access, and habitat improvement including the planting and 
cutting of vegetation. No final decision has been made on this 
referral. Referral No. 5 - Category B 



The Minister of Natural Resources requested an exemption of 
disposition activities with respect to rights to crown lands and 
resources. The granting of rights to crown resources (eg. land, 
forest, minerals) is referred to as disposition activities and such 
activities cover a wide range of matters. The range of dispositions 
may be seen from the following: 
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G e nera 1 Purpose 
Accommodation 

Service 

Communication 

Recreational 
Water Lots 

Utility Station 

Camps 
Industrial 

Right of Way 

Structures 
Wildlife 

Fisheries 



Examples 

tourist camp, outpost camp, motel, 
trailer park 

restaurant, store, marina, dock, 
seaplane base 

radio, T.V., or micro-wave tower, 
navigation light 

golf course, ski slopes, trails 

wharf, landing pier, intake and/or 
outfall pipes 

transformer, metering, switching, 
pumping, weighing, generating 

for construction, exploration, logging 

mining (claims, staking, licences) 
sawmill, mineral processing plant 

powerline, phone line, road, bridge, 
railroad, airstrip 

schools, church, cemetery 

hunting, trapping, rearing, captivity, 
harvesting licences 

commercial, bait, dealer licences 



The volume of dispostion activities is considerable. For 
example, over a recent six month period there were approximately 4,000 
permits issued with respect to hunt camps, recreation activities, 
snowmobile trails, and the serving of septic systems. There were 
approximately 230 leases and 556 patents issued under the Mining Act 
and the Public Lands Act. There were approximately half a million 
hunting and fishing licences issued. 

The Government renewed the existing outstanding exemption order 
for disposition of crown resources until June 29th, 1984. The new 
Order will allow sufficient time for the staff of the Ministry of 
Natural Resoures and the Ministry of the Environment to resolve the 
terms and conditons of a new disposition order in light of the 
recommendations made by the Advisory Committee, 

», 
Referral No. 8 - Category B 

The Minister of Natural Resources requested exemption for the 
establishment of 149 parks under the Provincial Parks Act. No decision 
has been made on this matter by the Government. 
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APPLICATIONS FOR EXEMPTION - ENVIICNMENTAL ASSESSMENT ACT - 
MOT REFERRED TO ENVIICWffiNTAL ASSESSMENT ADVISORY COfOTTEE 



Appendix C 



DURING THE PERICO JULY 1983 - JULY 1984 



PACE 1 









_ 




PROPONENT 


PROJECT 


DATE 


DECISION 


DATE 


Canadian Environmental 
Law Association 


Victoria Bridge - - 
Designation 


4feb. 14th, 
1983 






City of Mississauga 


Matheson Blvd. extension 
and crossing over 
Etobicoke Creek 


July 22nd, 
1983 


Exemption granted 


Fub. 4th, 
1984 


Municipality of 

Dubreuilville 


Construction and 
operation of new 
municipal sewage works 


Aug. 18th, 
1983 


Exemption granted 


Oct. 22nd, 
1983 


Town of Wicksteed 


Hornepayne landfill site 


Sept 12th, 
1983) 


Granted s. 34 order 


Dec. 
1983 


Ministry of Natural 
Hi-wjurces 


MNR-28 land acquisition^ 
Review of existing 
exemption 


July 5th, 
1983 


Bcemptlon granted - no 
expiry date 


Oct. 22nd, 
1983 


Ministry of Natural 
li 'r,onrccs 


MNR-29 minor capital 
construction, S2M- review 
of existing exemption 


July 5th, 
1984 


Ebcemptlon granted - no 
expiry date 


Oct. 22i«§, 
1983 


Ministry of 
Transportation and 
< S iiciamications 


Highway 89 , Keswick 
Marsh area and Madill 
Segment 


Sept. 27th, 
1983 


V 

Exemption granted 


Jan. 14th, 
1984 


Ministry of the 

ilivironnent 


King Township waste 
disposal site cleanup 


(Oct. 11th 
1983) 


Exen^jtion granted 


Oct. 201 \\, 

1%3 


Ministry of Natural 
iv sources 


Provincial Parks 
Program 


Oct. 13th, 
1983 


Granted interim exemption 
MNR-30-4 to complete 
class EA {expires Oct. 
31st, 1984) 


Doc. 3rd, 
1983 


Village of Drayton 


Planning and construction 
of new sewage works 


Oct. 18th, 
1983 


Exemption granted 


Jan. 14th, 
1984 


\ 


i 
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PROPONENT 



Ontario Hydro 



UiLario Hydro 



Ministry of Natural 
!<("_• sources 



Ministry of Natural 

JV'uources 



■l i r i i fs L ry of the 
■iLvironmcnt 



njwnship of Plympton, 
• aibton County 



lirtistry of Government 
■ rvices 



PROJECT 



Modification of all 
existing hydro electric 
facilities 



[Dec. 8th, 
1983) 



Planning, designing, 
construction and property 
acquisition for shoreline 
and riverbank Improvement! 



Forest Management 



|Dac. 8th, 
1983) 



l» iwn of Fort Erie 



Ministry of Natural 
J 4jLources 



Forest Management - six 
month extension of 
exemption 



Removal of radioactive 
waste - Malvern 
subdivision, Scarborough 



New camunal sewage works 



Building projects - 
Dui ferin County buildings 
in Qrangevllle and six 
others 



Fort Erie landfill site 
expansion 



13 park Candida tea - 
Niagara Escarpment area; 
acquisition of property, 
regulation and interim 
management of same 



DATE 



May 3rd, 
1978 



April 11th, 
1984 



Dec. 13th 
1983 



Dec. 8th, 
1983 



Jan. 6th, 
1984 



DECISION 



Exemption granted 



Exemption granted 



DATE 



June 9th, 
1984 



June 9th, 
1984 



Granted interim exemption 
to June 30th, 1984 to 
complete class EA 



Granted interim exception 
to Dec. 31st, 1984 to 
complete class EA 



Exemption granted 



May 1st, 
1984 



Dec. 23rd, 
1983 



\ 



Exemption granted, with 
restrictions . 



Jan, 21st_, 
1984 



July 28th, 
ly84 



Nov. l')tli 
1983 



Feb. 11th, 
19H4 
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i'RDrONENT 



PROJECT 



DATE 



DECISION 



dati; 



Ministry of Natural 
fie sources 



Ministry of the 
I'jivironment 



■-ILnistry of the 
Ijnvironmcnt 



Great Manitou Island, 
Hardy Lake and Karnoka 
Provincial Park 
candidates - Acquisition 
of land 



Planning and construction 
Of new sewage and water 
works for 12 conrounities 



Feb. 27th, 
1984 



Exemption granted for 
Great Manitou Island only 



April 28 tl 
1984 



Dec. 
1983 



Exemption granted 



Incineration of 
pathological and 
institutional waste at 
Downsview Plant 



(March 30th, 
1984) 



Exemption granted 



Itjwnship of 

■iH.-lupiuotcn 



Construction and 
operation of the 
Michlpicoten River Village 
water supply system 



March 21st, 
1984 



Exemption granted 



i> m\\ uf Kempt vi lie 



'ministry of Government 
* i vices 



[A'stone Camp Owners 
i.j'X'iation, 
. James R. Hayes 



tlnistry of Natural 

i -sources 



inistry of Government 
v. tv ices 



Construction of the new 
Kemptville sewage 
treatment works 



Construction of new OPP 
District Office, Township 
of Broder, Regional 
Municipality of Sudbury 



Trilake Timber Road, 
Kenora - Designation 



Constructing or 

implementing reclamation 
of fisheries 



Construction of additional 
courtrooms at Metro 
Courthouse and additional 
Judges' Chambers, Osgoode 
Hall 



[April 18th, 
1984) 



March 13th, 
1984 



Exemption granted 



Feb. 27th, 
1984 



Exemption granted 



April 16th, 
1984 



Exemption granted 



May 26t_h, 
1984 



April MM, 
1984 



June U)l 1), 
1984 



July 28lh, 
1984 



June Id tli 
1984 



July 281 
l'J84 
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PROPONENT 



Grange Housing Vtork 

Cj QUO 



Ministry of Government 

Se rvioi-s 



Ontario Federation of 
Anglers and Hunters - 

Ml". Hook 



Oounty o! Oxford 



PROJECT 



Municipality of 

(li.U.Mple 



Mnsttip of Sydenham 



Construction of Larch St. 
parking garage - 
designation 



Construction of new 
Registry Office, Ibwn of 
Bracebridge 



Designation of projects 
under the Drainage Act 



Extenstion of existing 
exemption order for the 
interim expansion of the 
Holbrook landfill site 



DAZE 



Municipality of Chappie 
sewage works 



Constructing and water 
distribution system in 
the Hamlet of Leith - 
extension of existing 
exanption order 



March 27th, 
1984 



May 3rd, 
1984 



May 8th, 
1984 



May 8th, 
1984 



DECISION 



miz 



Against Designation - 
Premier Davis' letter 
of June 12th, 1984 



Exemption granted 



June 6th, 
1984 



July 27th, 
1984) 



Exemption granted with 
conditions 



June 12th, 
1984 



July 28 lh, 
1984 



July 28th, 
1984 
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